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Introduction 

The Compendium “National Effective Antidiscrimination Practices: Case-Law under the Protection against Discrimination Act” is issued by the COMMISSION FOR PROTECTION AGAINST DISCRIMINATION in the framework of Project Progress to Equality – National Effective and Innovative Practices to Combat and Prevent Discrimination VS/2009/0384, co-funded by PROGRESS - the EU Programme for Employment and Social Solidarity (2007-2013). The Project is implemented by the Commission for Protection against Discrimination and the Ministry of Labour and Social Policy.

This compendium is a second revised and supplemented edition of a handbook under the same title published by the Commission for Protection against Discrimination in 2008, in the frame of “Partners in the Fight against Discrimination” project VS/2007/0455, co-funded by the European Commission under the PROGRESS EU Programme and implemented by the Commission for Protection against Discrimination and the European Institute Foundation. That first toolkit was prepared with the assistance of the NATIONAL INSTITUTE OF JUSTICE, the BULGARIAN LAWYERS FOR HUMAN RIGHTS Foundation, and the ASSOCIATION FOR EUROPEAN INTEGRATION AND HUMAN RIGHTS Foundation. 

The Protection against Discrimination Act (promulgated in SG No. 68 of 2006) was adopted on 16 September 2003 by the 39th National Assembly and entered into force on 1 January 2004. The adoption of this Act represents an important moment in the process of approximation of the Bulgarian law to the international and the European standards in the field of equality, equal opportunities, equal treatment, and prevention and elimination of discrimination.

The prohibition of discrimination, the protection against discrimination, the development of equality and tolerance became keystone principles of the international community after World War II, the end of which laid the beginning of a new era in proclaiming and protection of human rights and fundamental freedoms. Upon adoption and signing on 26 June 1945 of the Charter of the United Nations and of the Universal Declaration of Human Rights on 10 December 1948, human rights and fundamental freedoms were no longer subject of the national jurisdictions but became subject of the international law, as it imposed on the states obligations for observance and protection of the internationally recognized rights. The right of equality before the law and protection against discrimination for all persons is a universal right, recognized by the United Nations Convention on the Elimination of All Forms of Discrimination Against Women, the International Convention on the Elimination of All Forms of Racial Discrimination, the United Nations Covenants on Civil and Political Rights and on Economic, Social and Cultural Rights, the European Convention for the Protection of Human Rights and Fundamental Freedoms. 

The Treaty establishing the EC, being the result of the decision for ensuring economic and social progress of the member-states by removing, by means of joint activities, the barriers separating Europe, was based on the principle of equality and non-discrimination for the purpose of guaranteeing the development of democratic and tolerant societies in the European Community. The right to equal treatment and non-discrimination was further developed and detailed in separate Directives: Directive 78 of 2000 of the European Union, establishing a general framework for equal treatment in employment and occupation, Directive 79/7/EEC of 1978 on the progressive implementation of the principle of equal treatment for men and women in matters of social security, Directive 2000/43/EU implementing the principle of equal treatment between persons irrespective of racial or ethnic origin, Council Directive 76/207/EEC on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions, Directive 75/117/EEC on the approximation of the laws of the Member States relating to the application of the principle of equal pay for men and women, Directive 97/80/EC on the burden of proof in cases of discrimination based on sex. Following the entry into force of the Lisbon Treaty on 1 December 2009, the Charter of Fundamental Rights of the European Union has the same legal value as the European Union Treaties, affirming the right to equality and non-discrimination as a fundamental right of every individual.
The prohibition of discrimination is enshrined in the Constitution of the Republic of Bulgaria /Article 6/. Before the adoption of the Protection against Discrimination Act, the legal framework prohibiting unequal treatment was reduced to separate declarative texts in various regulatory acts only. The Protection against Discrimination Act introduced a new and modern mechanism of protection against discrimination in the aspect of substantive law and procedural law. From theoretical and practical point of view, of interest are the establishment of a Commission for Protection against Discrimination as an independent and specialized body for discrimination prevention, protection against discrimination and ensuring equal opportunities, the alternative opportunities to choose the protection body and procedure /Sections І and ІІ of Chapter Four/, the inclusion of associations of individuals and legal entities in the circle of protected persons /Article 3 paragraph 2/, the defining of the key concepts and the declaring of certain actions or failures as discrimination /Article 4-5/, the exclusion of a limited number and type of inequalities and forms of differential treatment from the definition of discrimination /Article 7/, the special burden of proof with a possibility, under certain conditions, for its shifting to the respondent party /Article 9/, discrimination based on the protected grounds in case of related persons /Article 4 paragraph 1, sub-paragraph 1 items 8-9/, measures for discontinuing the violation, restoring the conditions preceding the violation and refraining from further violations in the future, an opportunity for initiation of a procedure for protection against discrimination by persons who are not victims of a discrimination act /Article 50 item 3, Article 71 paragraph 2 and paragraph 3/. The adopted Protection against Discrimination Act met the practical need for explicitly defining the concepts, the terms and the procedure for protection against discrimination, and it was in fulfillment of the political criteria for membership of the Republic of Bulgaria in the European Union through implementation of the aforementioned Community Directives in our national legislation. In this manner due consideration was given also to the recommendations to the member-states given by the Supreme Commissioner of the United Nations regarding human rights and by the Commission against racism and intolerance of the Council of Europe for creation of anti-discrimination legislation, including also a specialized body for its implementation.  

The purpose of the anti-discrimination legislation is to change the society, and this would not be feasible without realizing the problems in their historical and social context. The purpose of the Protection against Discrimination Act is to ensure for everybody the right to equality before the law, equality in treatment and in the opportunities for participation in the public life and effective protection against discrimination. The attaining of those purposes of the law would remain only a daydream and idealism without the effective enforcement of the anti-discrimination legislation, which poses various challenges to the practicing lawyers, whose efforts are crucial for the concept of equal opportunities to attain the targeted and estimated manifestation in the society.
Intolerance can manifest in its gravest, morally reprehensible and legally punishable form of a crime. Intolerance motivated crimes happen al over the world and in the past years they evoke reactions of growing concern among the EU institutions and many international organizations such as the United Nations, the Organization for Security and Cooperation in Europe, the Commissioner for Human Rights to the Council of Europe, the European Commission against Racism and Intolerance (ECRI), etc. International community views bias-motivated crimes as crimes of enormous destructive impact because compared to any other crime, they affect not simply the immediate victim or his property but the whole community to which the victim belongs or is associated with. Breeding fear against or within any given community, the feeling of insecurity grows, too. In result, such crimes can revive old prejudice and create new bias and negative images for those perceived as different, breeding distrust, tension and anxiety in society. Therefore, bias-motivated crimes affect community cohesion and can potentially endanger stability and security in and between communities and states. 
Considering those threats, the OSCE Office for Democratic Institutions and Human Rights monitors and reports on hate crimes and bias-motivated incidents in OSCE region since 2006 collecting information from the national contact points from its participating states, such as the Commission for Protection against Discrimination in Bulgaria, and from other sources such as NGOs and media entries. Collected information is published and analyzed in annual reports
, monitoring the specifics and trends of those incidents. The reports cover legislative measures and policies undertaken by national governments and their application by the judiciary. Working definitions for bias-motivated incidents or “hate-crimes” have been adopted. According to the working definition in OSCE region, a bias or prejudice-motivated crime is: 1. Any crime, violation against a person or his/her property where the victim, property or subject is selected based on their actual or perceived association, membership, belonging or support for a group defined in the following manner: 2. A group based on common actual or perceived characteristics such as race, national or ethnic origin, skin colour, religion, gender, age, mental or psychic disability, sexual orientation, etc. The working definition of prejudice-motivated incidents is wider and encompasses any manifestation of intolerance on the selection criteria mentioned under items 1 and 2, from minor offence to crimes, irrespectively if the act is considered under the domestic legislation as a crime. There is no requirement for the group being a minority on certain characteristic; on the contrary, victims can be also persons, property or objects linked to a majority group in society. The monitoring and effective prevention and combating those forms of intolerance was backed up at highest political level with the adoption of the OSCE Ministerial Council Decision No.9: Combating Hate-Crimes, in Athens, December 2009. 
The Council of the European Union, having regard on the growing threat of certain forms of racism and xenophobia and the need of more effective means to combat them, has adopted Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and expressions of racism and xenophobia by means of criminal law
, obliging Member States to take the measures necessary to introduce relevant legal provisions in their domestic law  and to ensure that the racism and xenophobia forms covered by the Framework decision are punished by the criminal law and that racist and xenophobic motivation is considered an aggravating circumstance, or, alternatively that such motivation may be taken into consideration by the courts in the determination of the penalties. Member States shall take the necessary measures to comply with the provisions of this Framework Decision by 28 November 2010.

At present, there are domestic legal provisions sanctioning certain forms of intolerance as a crime
, however, courts apply them scarcely. Considering those violations’ impact and significance, all relevant authorities need to unite their efforts to combat them.

The present compendium in its edition in English is comprised of summarized judicial acts delivered in procedures under Section Two, Chapter Four of the Protection against Discrimination Act, and verdicts for crimes against national and racial equality under the Penal Code; it is purposed to help the practicing lawyers to effectively apply the Protection against Discrimination Act. A great part of the judgments included in the handbook have come into force, other acts are still not final as at the time of compiling of the handbook, though each one of them makes a substantial contribution to understanding the key concepts and to the establishment of effective national anti-discrimination practice.  

COMMUNITY PROGRAM FOR EMPLOYMENT AND SOCIAL SOLIDARITY – ROGRESS (2007-2013)
Decision No. 1672/2006 establishing a Community Program for Employment and Social Solidarity – PROGRESS was passed by the European Parliament and the Council on 24 October 2006 and was published in the Official Journal on 15 November 2006. A general goal of PROGRESS is to support financially the implementation of the objectives of the European Union in the fields of “Employment and Social Solidarity”, as set out in the Social Agenda, and thereby to contribute to the achievement of the Lisbon strategy goals in those fields.

The mission of PROGRESS is to enhance the contribution of the European Community (EC) in support of the commitments of the member-states and in their efforts to create more and better jobs and to build a more cohesive society. For this purpose PROGRESS:

· Provides an analysis and policy recommendations regarding the policy fields of PROGRESS;

· Monitors, controls and reports on implementation of the law and of the policies of EC in the policy spheres of PROGRESS;

· Promotes transfer of policies, knowledge and support between the member-states regarding the EC goals and priorities;

· Relays in full the standpoints of the stakeholders and of the society.

The seven-year program is addressed to all stakeholders that can help in forming the development of proper and efficient employment, social law and policies, in all of the 27 member-states of EC, the countries of EFTA-EES (European Free Trade Association-European Economic Space), Croatia, the former Yugoslav Republic Macedonia and the countries applying for EU membership and Serbia.

Further information can be found at: 

http://ec.europa.eu/employment_social/progress/index_en.html
http://ec.europa.eu/employment_social/progress 
EU Anti-Discrimination Campaign For Diversity Against Discrimination. Further information can be found at: www.stop-discrimination.info 

European Commission: http://ec.europa.eu 

Part І

Grounds of discrimination

Discrimination on grounds of disability

1. Judgment of 18.05.2007 

on civil case No. 13789/2006 of Sofia District Court, 51 panel 

Judge Hristina Vlahova

Discrimination on grounds of disability

Procedural rules of the Protection against Discrimination Act 

Article 6 of the Constitution of the Republic of Bulgaria

Article 14 of the European Convention on Human Rights 

Article 2 of the Additional Protocol to the Convention 

Article 71, paragraph 1, items 1-3 of the Protection against Discrimination Act 

Article 71, paragraph 3 of the Protection against Discrimination Act provides for an exception to the general rule of Article 97, paragraph 1 of the Civil Procedure Code (repealed – editor’s remark), according to which the right of action belongs to the affected party. The proper standing to sue under Article 71, paragraph 2 of the Act is conditioned by the existence of allegations that the right to equal treatment of a large number of individuals has been violated by a regulation or by a large-scale practice introduced by certain participants of the public life. In the proceedings initiated ex officio by the Commission for Protection against Discrimination or on the grounds of warnings by natural persons or legal entities, state or municipal bodies, or on the grounds of actions brought by trade unions or non-profit organizations acting in public interest, the burden of proof for establishing the facts, on which the claim is based, is determined by the general provision of Article 127, paragraph 1 of the Civil Procedure Code, and not by the special provision of Article 9 of the Protection against Discrimination Act. The applicability of the latter is restricted only to those discrimination proceedings, which were initiated on the grounds of complaints, respectively actions, by the affected individuals. 

The unlawful inactivity of the respondent, being a negative fact, must not be proved. On the other hand, the mere failure to fulfill obligations, which serve to ensure equal treatment, immanently infringe the right to equal treatment. Therefore, the less favorable treatment is not to be proved otherwise than by establishing unlawful inactivity.

The obligation to ensure a supportive environment, as a condition for providing integrated, and respectively – equal education compared to the one provided to children without disabilities, would be discharged correctly only if such a supportive environment existed in each and any school on the territory of the country. To assume that it would be sufficient to ensure a supportive environment only in certain schools would mean to be at variance with the opportunity provided by Article 9 of the Public Education Act to each individual, namely to exercise his/her right to education in a school chosen by himself/herself, thus restricting the choice of disabled children only to those schools which have a supportive environment. The latter would be a manifestation of a less favorable treatment of these children compared to the children without disabilities, i.e. it would represent discrimination.

…

Therefore, the Court

DECIDED:

IT DECLARES THAT IT IS ESTABLISHED, in respect of the claims with legal grounds in Article 71, paragraph 3 in connection with paragraph 1, item 1 of the Protection against Discrimination Act, brought by Association "Ravnopostavenost National Association for Human Rights of Disabled Individuals" – Sofia, and Foundation "Bulgarian Lawyers for Human Rights" – Sofia, against the Ministry of Education and Science, that the Ministry of Education and Science has committed direct discrimination, on grounds of disability, against children with special education needs, because of its failure to provide a supportive environment for integrated education of these children and to ensure the respective financial resources for the creation of such an environment.

IT ORDERS, on the grounds of Article 71, paragraph 3, in connection with paragraph 1, item 2 of the Protection against Discrimination Act, that the Ministry of Education and Culture shall cease its inaction in connection with its obligation to ensure a supportive environment for integrated education of children with special education needs, as well as to refrain from further similar violations in the future.

IT DISMISSES, as ill-founded, the claims with legal grounds in Article 71, paragraph 3, in connection with paragraph 1, item 1 of the Protection against Discrimination Act, brought by Association "Ravnopostavenost National Association for Human Rights of Disabled Individuals" – Sofia, and Foundation "Bulgarian Lawyers for Human Rights" – Sofia, against the Ministry of Education and Science – for obtaining a declaration that the Ministry of Education and Science has committed direct discrimination, on grounds of disability, against children with special education needs, because of its failure to adopt state education requirements for the education of these children, as well as the claims with legal grounds in Article 71, paragraph 3, in connection with paragraph 1, item 2 of the Protection against Discrimination Act – for obtaining a judicial resolution that the Ministry of Education and Science shall cease their inactivity in connection with their obligation to ensure financial resources for creating a supportive environment and for adopting state education requirements for the education of children with special education needs, as well as to refrain from other similar violations in the future.

IT ORDERS that Association "Ravnopostavenost National Association for Human Rights of Disabled Individuals" and Foundation "Bulgarian Lawyers for Human Rights" shall pay in equal parts to the Ministry of Education and Science, on the grounds of Article 64, paragraph 2, in connection with paragraph 5, sentence 2 of the Civil Procedure Code, a counsel fee to the amount of BGN 240. 

The Judgment may be appealed against to the Sofia City Court within 14 days following the notice of its delivery.

2. Judgment of 07.04.2008

on civil case No. 2585/ 07 of Sofia City Court, IV-D panel,

reporting judge Genika Mihaylova

Article 6, Article 53 of the Constitution of the Republic of Bulgaria

Article 14 of the European Convention on Human Rights

Article 23 of the Convention on the Rights of the Child

Article 71, paragraph 1 and Article 3, Article 75 of the Protection against Discrimination Act 

In view of the objective handicap of the children with special educational needs and/or chronic diseases, the state is obliged to determine and implement special measures aiming at guaranteeing the equality of these children in exercising their fundamental right to education guaranteed by the Constitution.

…

On the grounds of the above-stated reasons, the Court

DECIDED:

IT CANCELS the judgment of 18.05.07 on civil case No. 13789/06 in its part where Sofia District Court, Civil College, 51st panel, dismissed the claims with legal classification under Article 71, paragraph 1, item 1 and paragraph 2 of the Protection against Discrimination Act in respect of the failure of the Ministry of Education and Science to adopt state educational requirements for the education of children and pupils with special educational needs and/or chronic diseases, as well as in the part where the Association and the Foundation were ordered to pay the Ministry of Education and Science the amount of BGN 160 representing counsel fees, on the grounds of Article 64, paragraph 5, sentence 2 of the Civil Procedure Code.

IT DECLARES THAT IT IS ESTABLISHED, in respect of the claims brought in compliance with Article 71, paragraph 3 of the Protection against Discrimination Act by Association "Ravnopostavenost National Association for Human Rights of Disabled Individuals" and Foundation "Bulgarian Lawyers for Human Rights", with legal classification under Article 71, paragraph 1, item 1 of the Protection against Discrimination Act, that the Ministry of Education and Science of the Republic of Bulgaria has committed direct discrimination, on grounds of disability, against children and pupils with special educational needs, because of the failure of the Minister of Education and Science to fulfill his obligation to issue, following coordination with the respective ministries and governmental departments, an ordinance adapting the state educational requirements for the education of these children (Article 17, item 3 in connection with Article 16, item 8 of the Public Education Act).

IT ORDERS that the Minister of Education and Science of the Republic of Bulgaria shall cease this act of direct discrimination on grounds of disability and shall issue the Ordinance envisaged in Article 17, item 3 in connection with Article 16, item 8 of the Public Education Act, on the State Educational Requirements for Education of Children and Pupils with Special Educational Needs and/or Chronic Diseases – in connection with the claims with legal classification under Article 71, paragraph 2 of the Protection against Discrimination Act, brought by the Association and the Foundation in compliance with Article 71, paragraph 2 of the Protection against Discrimination Act.

IT CONFIRMS the judgment of 18.05.07 on civil case No. 13789/06 of Sofia District Court, Civil College, 51st panel, in its part where the claims were granted.

The judgment is to be served upon the parties and may be appealed against by the Ministry of Education and Science to the Supreme Court of Cassation within 1 month as from the date on which a copy of it was served.

Upon entry into force of the judgment, the case is to be reported to Sofia District Court, Civil College, 51st panel, for adjudicating on the request by the Association and the Foundation for cancellation of that part of the judgment in which the expenses granted under Article 64, paragraph 5, sentence 2 of the Civil Procedure Code (Article 192, paragraph 4 of the Civil Procedure Code) were not canceled by Sofia City Court.

3. Judgment No. 7667 of 10.07.2006
on administrative case No. 527/2006 of the Supreme Administrative Court, V Division,

reporting judge Andrey Ikonomov

Discrimination on grounds of disability

Article 6, paragraph 2 of the Constitution of the Republic of Bulgaria;

Article 14 of the Convention on the Protection of Human Rights and Fundamental Freedoms

Article 4, paragraph 1 of the Protection against Discrimination Act 

Article 7, paragraph 1, item 2 of the Protection against Discrimination Act

The introduction of an absolute prohibition for applying to higher educational establishments in respect of individuals suffering from explicitly enumerated physical disabilities represents an inadmissible violation of their right to education guaranteed by Article 53 of the Constitution. The presumption that the existence of a certain disease or disability deprive in any case the individuals of certain qualities, represents unjust and discriminative treatment. The refusal to carry out individual assessment of the candidates’ capabilities is a violation of Article 7, paragraph 1, item 2 of the Protection against Discrimination Act. The introduced restriction runs counter to Article 14 of the Convention on the Protection of Human Rights and Fundamental Freedoms. According to this provision, the enjoyment of the rights and freedoms set forth in the Convention shall be secured without discrimination on any ground, such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. In the present case, “other status” within the meaning of the Convention is the health condition of the candidate for education in a higher educational establishment. There is a violation of and contradiction with Article 5a, paragraph 1 and 2 of the Protection, Rehabilitation and Social Integration of Disabled Individuals Act (repealed) and Article 4, paragraph 1 and 2 of the Protection against Discrimination Act. The arguments contained in the impugned judgment about the reasonableness and the importance of the introduced restrictions with a view to the future professional career of the candidates and the nature and the specifics of the respective field are unlawful.

...

In the light of the above-stated reasons and on the grounds of Article 20, paragraph 1, item 2, and Article 40, paragraph 1 of the Law on the Supreme Administrative Court, the Supreme Administrative Court, V Division

DECIDED:

IT REJECTS, as filed after the expiration of the term, and accordingly inadmissible, the appeal of M.A.Y. from the city of P., against Judgment No. 641/07.07.2005 on administrative case No. 945/2004 on the docket of Plovdiv Regional Court, and terminates the proceedings in this part.
IT CANCELS as wrong the same Judgment, No. 641/07.07.2005 on administrative case No. 945/2004 on the docket of Plovdiv Regional Court, and instead decides as follows:

IT CANCELS Article 4, paragraph 1, item 1 of the Regulation on the Admission of Students to the Major of “Health Cares” for the academic years 2003/2004 of the Medical University, the city of P., and Annex No. 1 issued on the grounds of the same provision – “List of diseases in case of which the application to the Medical University is prohibited”, as being contrary to Article 6, paragraph 1 and 2 of the Constitution of the Republic of Bulgaria, Article 14 of the Convention on the Protection of Human Rights and Fundamental Freedoms, Article 5a, paragraph 1 and 2 of the Protection, Rehabilitation and Social Integration of Disabled Individuals Act (repealed) and Article 68, paragraph 3, item 2 and Article 70, paragraph 2 of the Higher Education Act.

The judgment may be appealed against in its cancellation part through a special appeal to a five-member panel of the Supreme Administrative Court within 7 days following its service on the parties, and it is final in the remaining part.

4. Judgment No. 2896 of 20.03.2007  

on administrative case No. 6141/2006 of the Supreme Administrative Court, VI Division, reporting judge Alexander Elenkov

Discrimination on grounds of disability

Article 53, paragraph 1 of the Constitution of the Republic of Bulgaria

Article 74, paragraph 2 of the Protection against Discrimination Act

Article 43, paragraph 1, item 1 of the Disabled Individuals Integration Act

Article 35, paragraph 5 of Ordinance No. 6 of 19.03.2002 on the Education of Children with Special Education Needs and/or Chronic Diseases  

The refusal to pay monthly benefits under Article 43, paragraph 1, item 1 of the Disabled Individuals Integration Act to the parents of a disabled child who is educated at a special school under an individual development program represents discrimination.

By adopting the provision of Article 43, paragraph 1, item 1 of the Disabled Individuals Integration Act, the legislature introduced an educational incentive through monthly benefits. This incentive must cover children with special educational needs and/or chronic diseases. This conclusion is corroborated by the National Strategy for Equal Opportunities of Disabled Individuals, which explicitly states that the lack of access to quality education for disabled people is a highly relevant problem, and that the access to education and the creation of a supportive environment for disabled children are conditions for ensuring equality and social integration of disabled people. Therefore, the deprivation of monthly benefits under Article 43, paragraph 1, item 1 of the Disabled Individuals Integration Act infringes the prohibition of discrimination.

…

On the grounds of the above-stated reasons, the Supreme Administrative Court, Sixth Division,

DECIDED:

IT CANCELS Judgment No. 414 of 14.04.2006 on administrative case No. 1260/2005 of Varna Regional Court and instead decides as follows:

IT CANCELS Order No. 147 of 08.07.2005 and Order No. 05/3125/41523 of 09.05.2005 amended with the former order, both issued by the Director of the Social Benefits Directorate, the city of V., which cease the payment of monthly benefits under Article 43, paragraph 1, item 1 of the Disabled Individuals Integration Act to the major student at the Special School for Children with Deteriorated Sight "Dr. I.Sh." - the city of V., M.B.P.

IT REMANDS the case to the Director of the Social Benefits Directorate, the city of V., for deciding on the merits of the issue.

IT SENDS the case back to Varna Regional Court which shall send it to the Director of the Social Benefits Directorate, the city of V., in accordance with the decision under the preceding paragraph, after having complied with the rules for keeping and recording of administrative cases.

The judgment is not subject to appeal.

5. Judgment No. 7751 of 11.07.2006 

on administrative case No. 11527/2005 of the Supreme Administrative Court, five-member panel, II College, 

reporting judge Andrey Ikonomov

Discrimination on grounds of disability

Unequal treatment in the exercise of the right to accessible medical help

Article 6, paragraph 2 of the Constitution of the Republic of Bulgaria;

Article 14 of the Convention on the Protection of Human Rights and Fundamental Freedoms

Article 4, paragraph 1 of the Protection against Discrimination Act

Article 15 of the Disabled Individuals Integration Act

The refusal to provide prophylaxis and rehabilitation benefits to individuals receiving personal pension for disability caused by a general disease, occupational accident or occupational disease who have attained the age under Article 68, paragraph 1 – 3 of the Social Security Code, violates the prohibition of discrimination.

…

On the grounds of the above-stated reasons and by virtue of Article 23 of the Law on the Supreme Administrative Court, the Supreme Administrative Court, a five-member panel

DECIDED:

IT REJECTS the appeal of AEIHR, the city of P., asking the court to declare unlawful in its entirety, and accordingly to cancel, Instruction No. 1/10.01.2002 of the National Social Security Institute on the Conditions and the Procedure for Spending Funds from the State Social Security Budget Defined as Benefits for Prophylaxis and Rehabilitation, issued by the Director of the Social Security Institute, published in SG, No. 13/2002, amended, SG No. 118/2002, SG No. 71/2003, amended and supplemented, SG No. 4/2004 and SG No. 111/2004, because of a serious violation of the rules of administrative procedure committed in the process of its issuance, and TERMINATES the proceedings in this part.

IT CANCELS as unlawful in their entirety the provisions of Article 2, paragraph 1, item 4 „a” and „d” of the same Instruction No. 1/10.01.2002. 

IT CANCELS partially as unlawful the provision of Article 2, paragraph 1, item 4 of the same Instruction No. 1/10.01.2002, by deleting the words „occupational accident or occupational disease” from it.

It dismisses as ill-founded the remaining part of the appeal of the Association.

The judgment is final.

6. Judgment No. 8063 of 31.07.2003 

on administrative case No. 2654/2003 of the Supreme Administrative Court, a five-member panel,

reporting judge Zdravka Shumenska

Discrimination on grounds of disability

Unequal treatment in the exercise of the right to accessible medical help

Article 6, paragraph 2 of the Constitution of the Republic of Bulgaria;

Article 14 of the Convention on the Protection of Human Rights and Fundamental Freedoms 

Article 3 of the Code of Mandatory Social Security (title amended)

The refusal to provide prophylaxis and rehabilitation benefits to individuals receiving personal pension for disability caused by a general disease, occupational accident or occupational disease, who are found to be in the so called „definitive condition”, there are no prospects for full or partial restoration of their working capacity and their disability is determined for life, runs counter to the prohibition of discrimination. The legal impossibility to receive prophylaxis and rehabilitation benefits is also a violation of Article 3 of the Code of Mandatory Social Sequrity (title amended), which governs the main principles of state social security, and in particular the principle of equality of the secured individuals, which is a manifestation of the Constitutional right of the Bulgarian citizens to equality and the prohibition of any restrictions of their rights on grounds of race, nationality, ethnic background, gender, origin, religion, education, opinion, political affiliations, personal or social status or property status, according to Article 6 of the Constitution of the Republic of Bulgaria.

…

On the grounds of the above-stated reasons and pursuant to Article 23, paragraph 1 of the Law on the Supreme Administrative Court, the Supreme Administrative Court, a five-member panel, 

DECIDED:

IT CANCELS as unlawful the provision of s. „c” of Article 2, paragraph 1, item 4 of Instruction No. 1 of 10 January 2002 of the Supervisory Board of the National Social Security Institute on the Conditions and the Procedure for Spending Funds from the State Social Security Budget Defined as Benefits for Prophylaxis and Rehabilitation (SG, No. 13/2002, amended, SG, No. 118/2002).

IT DISMISSES the remaining part of the appeal.

The judgment is not subject to appeal and shall enter into force as from the date of its publishing in the State Gazette.

7. Judgment No.  689 of 02.07.2008

on administrative case No. 1672/2007 of Plovdiv Administrative Court, ХV panel. 

Inaccessible architectural environment

Discrimination due to inactivity of the administration

Discrimination on grounds of disability

Article 5 of the Protection against Discrimination Act

Article 74, paragraph 2 of the Protection against Discrimination Act

The creation and maintenance of architectural environment which is inaccessible for disabled individuals represents discrimination on grounds of disability and violates the special provision of Article 5 of the Protection against Discrimination Act. The liability of the local authorities for damages caused by unequal treatment is to be realized in compliance with the procedure of Article 1 of the State and Municipal Liability for Damage Act to which Article 74, paragraph 2 of the Protection against Discrimination Act refers.

…

On the grounds of the above-stated reasons and pursuant to Article 74, paragraph 2 of the Protection against Discrimination Act /amended, SG No. 59 of 20.07.2007/ in connection with Article 4 of the State and Municipal Liability for Damage Act, the Court

DECIDED:

IT ORDERS that the Municipality of P. shall pay the amount of BGN 2000 /two thousand levs/ to K.I.K., PIN 0000000000, with address: the city of P., "H.K." Street No. 0, Floor 0, which represents compensation for the period 31.12.2006 - 12.10.2007 for sustained non-pecuniary damages due to the created and maintained architectural environment which impedes K.I.K.'s mobility and access to public places.

IT DISMISSES the claim brought by K.I.K., PIN 0000000000, with address: the city of P., "H.K." Street No. 0, Floor 0 for the amount exceeding BGN 2000 /two thousand levs/ as ill-founded and unproved.

IT DISMISSES the claim brought by K.I.K., PIN 0000000000, with address: the city of P., "H.K." Street No. 0, Floor 0, for statutory interest over the awarded amount as from 31.12.2006, as ill-founded.

IT ORDERS that the Municipality of P. shall cease the discriminatory treatment of K.I.K., PIN 0000000000, with address: the city of P., "H.K." Street No. 0, Floor 0, consisting of the creation and maintenance of an architectural environment which is inaccessible for him; as well as to refrain from creating and maintaining inaccessible architectural environment in the future.

The judgment may be appealed against to the Supreme Administrative Court within 14 days following the notice of its delivery.

Discrimination on grounds of age

8. Judgment of 16.01.2008 

on civil case No. 11716/2006 of Sofia District Court, 24 panel

judge Pepa Toneva
 

Discrimination on grounds of age

Procedural rules of the Protection against Discrimination Act

Article 71, paragraph 1, item 1-2 of the Protection against Discrimination Act

Article 49 of the Obligations and Contracts Act

Pursuant to Article 9 of the Protection against Discrimination Act, if the party claiming discrimination proves certain facts from which it could be inferred that there is discrimination, the respondent must prove that the right to equal treatment has not been violated. This is a special rule, according to which, if the court is satisfied that there are enough facts from which it could be inferred that there is discrimination, the burden of proof shall shift and it shall become incumbent on the respondent to prove that he has not violated the right to equal treatment.

The fact that the National Health Insurance Fund does not cover the entire price of the life-saving foods necessary for children under the age of 2 suffering from Phenylketonuria (PKU), while it does so for children from 2 to 18 years, represents direct discrimination on grounds of age.

...

In view of this outcome, on the grounds of Article 64, paragraph 1 of the Obligations and Contracts Act, the respondents must be ordered to pay to the plaintiffs the legal expenses incurred for the proceedings to the amount of BGN 469.96. On these grounds, the court

DECIDED:

IT CANCELS its decision of 12.11.2007 in the part in which the court proceeded to the merits of the claims of A.K.R. and A.R. against the Ministry of Health for pecuniary and non-pecuniary damages.

IT SEPARATES the proceedings on the case on the grounds of Article 103 of the Civil Procedure Code, whereupon that part of the statement of claim in which A.K.R. and A.R. claim compensation from the Ministry of Health for pecuniary and non-pecuniary damages shall be reported to the vice-chairman of Sofia District Court – 1 Civil College, for institution of separate lawsuits. To this end, certified copies of the statement of claim and of the evidence as well as a copy of this judgment, which has the nature of a decision in this parts, shall be prepared.

IT DECLARES THAT IT IS ESTABLISHED, in respect of the claim brought on the grounds of Article 71, paragraph 1, item 1 of the Protection against Discrimination Act on behalf of the minor child T.A.R. By his parents and statutory representatives, A.K.R. and A.R., against the National Health Insurance Fund, the Union of Bulgarian Physicians, the Union of Bulgarian Dentists and the Ministry of Health, that T.A.R. has been treated more unfavorably within the meaning of Article 4, paragraph 2 of the Protection against Discrimination Act, on the grounds of his age, in comparison with children aged 2-18 years, according to the List of Medicines issued on the grounds of Article 42, paragraph 1 of the National Framework Agreement for 2003, in connection with the portion of the price covered by the National Health Insurance Fund for special foods and milk formulas for individuals suffering from Phenylketonuria (PKU), and orders, on the grounds of Article 71, paragraph 1, item 2 of the Protection against Discrimination Act, that the defendants shall cease the violation and ensure the full payment by the National Health Insurance Funds of the medical food for T.A.R., who suffers from Phenylketonuria (PKU), and shall refrain from further violations in the future.

IT ORDERS on the grounds of Article 49 of the Obligations and Contracts Act that the National Health Insurance Fund, the Union of Bulgarian Physicians and the Union of Bulgarian Dentists shall jointly pay BGN 374,48 (three hundred seventy four levs and 48 stotinki) to each of the plaintiffs A.K.R. and A.R., which represents compensation for pecuniary damages for the period 02.03.2006 – 28.04.2006, together with the statutory interest over the said amounts as from 29.05.2006 until the final settlement, and shall pay BGN 500 to each of the plaintiffs as compensation for the sustained non-pecuniary damages, together with the statutory interest over these amounts as from 29.05.2006 until the final settlement, and shall pay, on the grounds of Article  64, paragraph 1 of the Civil Procedure Code, the amount of BGN 469.96 for legal fees.

The judgment may be appealed against to Sofia City Court within fourteen days as from the notice of its delivery.

9. Judgment on civil case 4041/2006 of Sofia District Court, 28 panel,

judge Vladimir Valkov

Discrimination on grounds of age

Article 6, paragraph 1 of the Constitution of the Republic of Bulgaria

Article 4, paragraph 1, Article 37, Article 71, paragraph 1, items 1-3, of the Protection against Discrimination Act

Each participant in the public life is obliged to ensure an opportunity for all other individuals meeting certain conditions, which depend on the nature of the particular goods or services, to benefit from the same. Therefore, it is inadmissible to exclude anyone from the circle of the potential consumers of such goods or services on grounds specified in Article 4, paragraph 1 of the Protection against Discrimination Act. The effective protection of equal treatment requires the prohibition of the direct invoking of such a ground – direct discrimination, as well as the prohibition of policies which formally create the impression of equality but in practice lead to the same result prohibited by the law – i.e. indirect discrimination.

In assessing whether there has been an equal treatment, regard must be had to the circumstances determining the legitimate interest, the satisfaction of which was impeded. Since the range of consumers of the financial service is determined on the basis of the individuals who have responded to the offer, each of these individuals must be treated on the grounds of comparable and objectively determined criteria. It is obvious that the age limit introduced in the general conditions deprives the plaintiff, who does not meet this criterion, from having his income and potential security assessed by the defendant in terms of their sufficiency for the effective servicing of the requested credit. To this effect, the impediment created by the defendant leads to unequal treatment of the plaintiff in comparison with any other consumer of the service that meets the age criterion. Since the law prohibits age as a ground for isolation of individuals or formation of groups on the basis of this criterion, it is not possible for the court to accept that the condition thus introduced is a form of division of individuals in groups on the basis of a “rational criterion”. There are no reasons recognized by the legal order, which could justify such a division.

…

On the grounds of the above-stated reasons, the court

DECIDED:

IT DECLARES THAT IT IS ESTABLISHED, on the grounds of Article 71, paragraph 1, item 1 of the Protection against Discrimination Act, in respect of the claim brought by N.Y. against "BPB" AD, that the age limit determined as a condition for using mortgage credits is in violation of the right to equal treatment in the access to financial services.

IT ORDERS, on the grounds of Article 71, paragraph 1, item 2 of the Protection against Discrimination Act that "BPB" AD shall cease the violation in respect of N.Y. and shall refrain from similar violations in the future.

IT DISMISSES the claim brought by N.Y. against "BPB" AD on the grounds of Article 71 paragraph 1, item 3 of the Protection against Discrimination Act for the amount of BGN 5000.

The judgment may be appealed against to the Sofia City Court within 14 days as from the notification of the parties about its delivery.

10. Judgment of 27 November 2006

On civil case No. 4038/2006 of Sofia District Court, 48 panel, 

Judge Katerina Encheva

Discrimination on grounds of age

Constitution of the Republic of Bulgaria

European Convention for the Protection of Human Rights

Article 4, paragraph 1, Article 71, paragraph 1, item 1-3 of the Protection against Discrimination Act

The Protection against Discrimination Act provides detailed regulation of the general rule enshrined in the European Convention for the Protection of Human Rights and Fundamental Freedoms and in the Constitution of the Republic of Bulgaria for inadmissibility of discrimination, which is incompatible with the principles and fundamentals underlying the democratic society, and guarantees the equality of people as a fundamental of the civilized societies. The requirement for maximum age of the applicants for credit which is contained in the general terms and conditions of the bank represents direct discrimination on grounds of age. In determining the conditions for granting bank loans the bank may not infringe the legal requirements and particularly the fundamental human rights, including the prohibition of discrimination, which are enshrined in the Bulgarian Constitution and represent the fundamentals of the legal order of the state and the international legal order. The same behavior is obligatory for the Central Bank in approving the crediting conditions. The approval of the conditions by the Bulgarian National Bank in itself is not sufficient to sanction the violations contained in the General Conditions of the particular commercial bank. This is so because the Bulgarian National Bank must also comply with the Constitution and the other laws which form the legal order of the state.

…

On the grounds of the above-stated reasons, the court

DECIDED:

IT DECLARES THAT IT IS ESTABLISHED, in respect of the claim of N.V.Y. from Sofia, Manastirski Livadi Residential Quarter, brought in compliance with the procedure of Article 71, paragraph 1, item 1 of the Protection against Discrimination Act against „B.” AD., that the requirement contained in the General Terms and Conditions for Granting Mortgage Credits to Natural Persons of „B.” AD, according to which individuals receiving mortgage credits should not be older than 65 years for men and 60 years for women, represents direct discrimination on grounds of age within the meaning of Article 4, paragraph 1 of the Protection against Discrimination Act.

IT ORDERS, on the grounds of Article 71, paragraph 1, item 2 of the Protection against Discrimination Act, that „B.” AD shall cease the violation, consisting in the existence of a requirement in the bank’s General Terms and Conditions for Granting Mortgage Credits to Natural Persons for maximum age of individuals receiving mortgage credits of up to 65 years for men and up to 60 years for women, and to refrain from such violations in the future, and DISMISSES the claim for restoration of the situation which existed prior to the violation.

IT DISMISSES the claim with legal classification under Article 71, paragraph 1, item 3 of the Protection against Discrimination Act in connection with Article 49 and Article 52 of the Liabilities and Contracts Act brought by N.V.Y. against „B.” AD for payment of compensation for non-pecuniary damages to the amount of BGN 5000 for the stress, inconvenience and concerns due to the placement of the plaintiff in an unequal position because of his age in applying for a mortgage credit.

The judgment may be appealed against to Sofia City Court within 14 days following the notification of the parties about its delivery.

Discrimination on grounds of sex

11. Judgment of 06.08.2007  

on civil case No. 1756/2005 of Sofia District Court, 27 panel, 

judge Vladimir Valkov

Discrimination on grounds of sex

Article 6, paragraph 2 of the Constitution of the Republic of Bulgaria

Article 53, paragraph 6 of the Constitution of the Republic of Bulgaria

Article 3, subparagraph „c” of the Convention against Discrimination in Education

Article 4 of the Protection against Discrimination Act

§ 1, subparagraph 11 of the Additional Provisions of the Protection against Discrimination Act

The principle of tolerance set in the law as a basis for recognition and establishment of the equality in the social realization opportunities implies restriction of the opportunities of the more represented gender in determining the conditions according to which both groups are compared. This situation arising from ratio legis excludes the principle of competition as an exclusive criterion for access to law degree studies. Therefore, the established quotas do not violate any rights or legitimate interests within the meaning of § 1, item 7 of the Additional Provisions of the Protection against Discrimination Act, and accordingly, there is no unequal treatment.

…

On the grounds of the above-stated reasons, the court

DECIDED:

IT DISMISSES the claim brought by AEIHR, the city of P., against Sofia University, with legal grounds Article 71, paragraph 3 in connection with paragraph 1, item 1 of the Protection against Discrimination Act, asking the court to hold that the established practice of setting “admission quotas” on grounds of sex for access to full-time law degree studies represents discrimination; the claim with legal grounds Article 71, paragraph 3 in connection with paragraph 1, item 2 of the Protection against Discrimination Act asking the court to order that the defendant shall cease its practice to determine gender quotas for male and female candidates for full-time law degree studies and to refrain from similar violations of the prohibition of discrimination in the future.

IT DISMISSES the claim brought by AEIHR, the city of P., against the Ministry of Education and Science, with legal grounds Article 71, paragraph 3 in connection with paragraph 1, subparagraph 2 of the Protection against Discrimination Act, asking the court to order the defendant to take the necessary administrative measures in order to cease the established practice of Sofia University to determine gender quotas for male and female candidates for full-time law degree studies.

IT DISMISSES the request of Sofia University under Article 64, paragraph 5, second sentence of the Civil Procedure Code.

The judgment may be appealed against to Sofia City Court within 14 days following the notice of its delivery.

12. Judgment of 12 March 2007 

on civil case No. 1710/2005 of Sofia District Court, 48 panel,

judge Katerina Encheva 

Discrimination on grounds of sex

Grounds for adopting measures purposed to ensure balanced participation of men and women in education

Article 6, paragraph 2 of the Constitution of the Republic of Bulgaria

Article 53, paragraph 6 of the Constitution of the Republic of Bulgaria

Article 3, subparagraph „c” of the Convention against Discrimination in Education

Article 4 of the Protection against Discrimination Act

Article 7, paragraph 1, subparagraph 12 of the Protection against Discrimination Act

§ 1, item 11 of the Additional Provisions of the Protection against Discrimination Act

There is discrimination where the candidates of one of the genders are treated unequally in comparison with the candidates of the other gender although the former have attained results in the admission examinations which would have allowed them to become students in the respective specialty if it wasn’t for the gender quotas. Gender equality should be perceived as an equal chance and opportunities for both genders to participate in all spheres of public and private life. This means equal chances and an equal access to educational institutions in the exercise of the constitutionally guaranteed right to education, which is not restricted only to the admission of both men and women to admission examinations but also requires gender-independent ranking of university candidates.

The fact that Article 7, paragraph 1, subparagraph 12 of the Protection against Discrimination Act envisages conditions and opportunities for application of measures purposed to ensure balanced participation of men and women in education, leads to the conclusion that gender-based differentiation of candidates is in principle discriminatory. In order to accept that the differentiation is not discriminatory in the particular case, it is necessary to prove the existence of particular facts leading to the conclusion that the application of measures aiming at establishing a gender balance was indispensable. The necessity for such a measure is not presumed but must be proved with particular facts. The burden of proof, according to Article 9 of the Protection against Discrimination Act, lies with the defendant.

…

On the grounds of the above-stated reasons, the court

DECIDED:

IT DECLARES THAT IT IS ESTABLISHED, in respect of the claim of AEIHR, the city of P., brought in compliance with Article 71, paragraph 1, subparagraph 1 of the Protection against Discrimination Act against Sofia University, the city of S., that the establishment of gender quotas for male and female candidates for full-time Theology degree studies represents direct discrimination on grounds of sex, within the meaning of Article 4, paragraph 1 of the Protection against Discrimination Act.

IT ORDERS, on the grounds of Article 71, paragraph 1, item 2 of the Protection against Discrimination Act that Sofia University shall cease the violation consisting in the establishment of gender quotas for the specialty of Theology, full-time form of education.

IT ORDERS, in respect of the claim of AEIHR, that the Ministry of Education and Science, the city of S., on the grounds of Article 71, paragraph 1, item 2 of the Protection against Discrimination Act, shall cease its practice to offer gender quotas for the specialty of Theology of Sofia University.

IT ORDERS that Sofia University and the Ministry of Education and Science shall pay to AEIHR, on the grounds of Article 64, paragraph 1 of the Civil Procedure Code, BGN 128 for costs and expenses, and BGN 200 for costs and expenses to the account of Sofia District Court, pursuant to Article 63, paragraph 3 of the Civil Procedure Code.

The judgment may be appealed against to Sofia City Court within 14 days following the notice of its delivery.

Discrimination on grounds of sexual orientation

13. Judgment of 26.01.2007 

on civil case No. 6520/2004 of Sofia City Court,  IV B Division, 

reporting judge Maya Ruseva



Discrimination on grounds of sexual orientation
Procedural rules of the Protection against Discrimination Act

Article 71, paragraph 1, item 1 and 2 of the Protection against Discrimination Act

The refusal to provide a service to an individual because of his sexual orientation represents direct discrimination. A claim under the Protection against Discrimination Act may be brought on behalf of such an individual by a non-profit organization registered as operating in public benefit, and the individual may join the proceedings.

…

On the grounds of the above-stated reasons, the court

DECIDED:

IT CONFIRMS the judgment of 21.04.2005 of Sofia District Court, 33 panel, on civil case No. 6520/04 on the docket of Sofia District Court, in the part in which: it was declared established, in respect of the claim brought by K.B. Foundation against Sofia University “St. Kliment Ohridski” on the grounds of Article 71, paragraph 1, subparagraph 1 in connection with paragraph 2 of the Protection against Discrimination Act, that on 16.01.2004 was committed a violation of Article 4 of the Protection against Discrimination Act against D.P.M., A.T.K, C.E.M., and K.V.V., representing direct discrimination based on the victims’ sexual orientation, in that the same were refused access to the sauna of the Sport Center of Sofia University “St. Kliment Ohridski”, and the defendant was ordered to cease the practice to refuse access of the aforementioned individuals to the Sport Center of Sofia University and to ensure such an access for them, on the grounds of Article 71, paragraph 1 subparagraph 2 in connection with paragraph 2 of the Protection against Discrimination Act; Sofia University “St. Kliment Ohridski” is ordered to pay them BGN 500 each as compensation for non-pecuniary damages, in respect of the claims brought by K.B. Foundation on the grounds of Article 71, paragraph 1, subparagraph 3 in connection with paragraph 2 of the Protection against Discrimination Act against Sofia University.

IT DISMISSES the judgment of Sofia District Court, 33 panel, on civil case No. 6520/04 on the docket of Sofia District Court, in the part in which Sofia University “St. Kliment Ohridski” was ordered to pay BGN 140 to the account of Sofia District Court on the grounds of Article 63, paragraph 3 of the Civil Procedure Code, as unlawful.

The judgment of 21.04.2005 of Sofia District Court, 33rd Panel, on the docket of Sofia District Court has entered into force in its remaining parts, which were not appealed against.

The judgment may be appealed against to the Supreme Court of Cassation within 30 days following the notice of its delivery. 

Discrimination on grounds of ethnic background

14. Judgment No. 185 of 01.02.2006  

on civil case No. 1330/2005 of Plovdiv District Court, VII civil panel,

judge Yavor Kolev

Discrimination on grounds of ethnic background

Discrimination on grounds of personal status

Procedural rules of the Protection against Discrimination Act

Article 4, paragraph 1, Article 9 and Article 37, Article 71, paragraph 1, sub-paragraph 1-3 of the Protection against Discrimination Act

The practice of a commercial company to provide services under apparently less favorable conditions in a quarter inhabited predominantly by people of Rome ethnic background represents a violation of the prohibition of discrimination.

In case of data justifying the presumption that the less favorable treatment was due to the ethnic background of the inhabitants, it is incumbent on the defendant to prove that there is no discrimination.

…

Therefore, and on the grounds of the above-stated reasons, Plovdiv District Court, Civil Division, VII civil panel:

DECIDED:

IT DECLARES that it is established that „E.P.” AD has committed a violation representing unequal treatment of M.A.D. of the city of P., 16 D. Street, in that the defendant has periodically ceased the supply of electric energy for household purposes to M.A.D. as a client of the Company in the period 01.01.2002 - 01.04.2005 on the territory of the city of P., 16 D. St., due to the Roma background of M.A.D., in comparison with the uninterrupted supply of electric energy for household purposes under the same conditions to other clients of the defendant who are of Bulgarian origin.

IT ORDERS that „E.P.” AD shall cease the violation and refrain from further violations in the future, and shall pay to M.A.D. the amount of BGN 1000 as compensation for the non-pecuniary damages sustained by him, consisting in humiliation and insult from the unequal treatment in connection with his ethnic background, constant household inconveniences of M.A.D. leading to mental and emotional stress, and also the concerns connected with the need to ensure heating in winters for the plaintiff and his family, and DISMISSES the remaining part of the claim for non-pecuniary damages up to BGN 8000 as ILL-FOUNDED.

THE JUDGMENT is subject to appeal to Plovdiv Regional Court within 14 days following the notice of its delivery.

15. Judgment No. 1934 of 24.10.2006 

on civil case No. 862/2006 of Plovdiv Regional Court, IX panel

…

On the grounds of the above-stated reasons, Plovdiv Regional Court

DECIDED:

IT CANCELS Judgment No. 185 delivered on 01.02.2006 by Plovdiv District Court, VII civil panel, on civil case No. 1330 on the docket for 2005 IN THE PART in which the court dismissed the claim for non-pecuniary damages for the difference between the awarded amount of BGN 1 000 /one thousand levs/ and the amount of BGN 3 000 /three thousand levs/, and instead DECIDES:

IT ORDERS that „EP” AD shall pay to M.A.D. from the city of P. the amount of BGN 2 000 /two thousand levs/ as compensation for the non-pecuniary damages sustained by him and consisting in humiliation and insult from the unequal treatment in connection with his ethnic background, constant household inconveniences of M.A.D. leading to mental and emotional stress, and also the concerns connected with the need to ensure heating in winters for the plaintiff and his family.

IT CONFIRMS the judgment in its remaining part.

The judgment is subject to cassation appeal to the Supreme Court of Cassation within 30 days.

16. Judgment No. 1302 of 28.11.2007  

on civil case No. 1602/2006 of the Supreme Court of Cassation, V Civil Division 

reporting judge Stoitcho Peichev 

…

On the grounds of the above-stated reasons, the Supreme Court of Cassation, a panel of V Civil Division

DECIDED:

IT CANCELS judgment No. 1934 of 24.10.2006 on civil case No. 862/2006 of Plovdiv Regional Court, Civil Division, 9th panel, in the part in which the court confirmed judgment No. 185 of 01.02.2006 on civil case No. 1330/2005 of Plovdiv District Court, 7th civil panel, which dismissed the claim under Article 71, paragraph 1, item 3 of the Protection against Discrimination Act for the difference between BGN 3 000 and BGN 5 000, and instead DECIDES:

IT ORDERS that „E.P.” AD, the city of P., shall pay to M.A.D. from the city of P. another BGN 2 000 as compensation for the non-pecuniary damages ensuing from the unequal treatment because of his ethnic background.


IT CONFIRMS judgment No. 1934 of 24.10.2006 on civil case No. 862/2006 of Plovdiv Regional Court, Civil Division, 9th panel, in its remaining part.

17. Judgment of 03.08.2004 

on civil case No. 21674/2003 of Sofia District Court, 24 panel,

judge Galina Ivanova

Discrimination on grounds of ethnic background

Procedural rules of the Protection against Discrimination Act

Article 6 of the Constitution of the Republic of Bulgaria 

Article 9 of the Protection against Discrimination Act

The provision of Article 9 of the Protection against Discrimination Act is procedural and applies to all forms of protection against discrimination and all remedies for seeking protection in case of a violated right to equal treatment. The procedural or the substantive nature of a legal provision is determined on the grounds of the relations governed by it. Since the particular provision governs the rules of discrimination proceedings, it should be concluded that such a provision is procedural in its nature. Such provisions are applicable also in respect to pending procedural relations. This is a special rule, according to which, if the court is satisfied that there are sufficient facts from which it could be inferred that there is discrimination, it is incumbent on the defendant to show that he has not infringed the right to equal treatment. Therefore, the legislature has provided the court with the competence to assess whether it may be inferred that there is discrimination on the basis of some facts which do not establish with absolute certainty that there is discrimination, so as to hold that it is proved unless the defendant shows that the right to equal treatment has not been violated. 

The ethnic origin itself or the mere existence of grounds that often give rise to discrimination is not sufficient to shift the burden of proof. The unequal treatment in equal situations must be proved and the burden of proof lies with the individual who claims that there is discrimination. He must prove both the discrimination ground and the existence of similar situations, in which the defendant has treated other individuals more favorably, which would engage the defendant’s liability. 

…

On the grounds of the above-stated reasons, the court

DECIDED

IT ORDERS that on the grounds of Article 79, paragraph 1 of the Liabilities and Contracts Act „E.S.” EAD shall move the electric meters of K.R.K., S.Y.R., P.D.M. at a visual control height.

IT DISMISSES the claims of K.R.K., S.Y.R., P.D.M. against „E.S.” EAD for placing the electric meter panels on the border of the property.

IT ORDERS that „E.S.” EAD shall pay to K.R.K., S.Y.R., P.D.M., on the grounds of Article 49 of the Liabilities and Contracts Act, BGN 250 each, together with the statutory interest as of 04.06.2003 until the final payment of the obligation, as compensation for the non-pecuniary damages resulting from the defendant’s discriminatory practice of placing electric meter panels at a height of 6 and 11 m, and DISMISSES the claims of the same individuals up to the full amount of BGN 500 claimed by each of them, and orders that each of them shall be paid BGN 37,50 on the grounds of Article 64, paragraph 1 of the Civil Procedure Code.

IT DISMISSES the claims with legal ground Article 79, paragraph 1 of the Liabilities and Contracts Act brought by N.T.K., B.Y.K., M.I.M. against „E.S.” EAD, for placing the electric meter panels at a visual control height and on the border of the property, as well as the claims for compensation for non-pecuniary damages on the grounds of Article 49 of the Liabilities and Contracts Act to the amount of BGN 500 for each of them, caused by discriminatory acts of employees of „Electrorazpredelenie – Stolichno” EAD consisting in the placement of electric meter panels at a height of 6 and 11 m and delayed connection and supply of electric energy due to the plaintiffs’ ethnic background.

The judgment may be appealed against to Sofia City Court within 14 days following the notice of its delivery.

18. Judgment of 27.10.2005 

on civil case No. 675/2005 of Pazadrjik District Court, 

judge Mina Trundjieva

Discrimination on grounds of ethnic background

Procedural rules of the Protection against Discrimination Act

Article 4, Para 2, Article 9, Article 71, Para 1, Article 75, Para 2 of the Protection against Discrimination Act
Waiters’ refusal to serve drinks in a bar, resulting from and referring to managerial internal ban to serve to Roma, constitutes direct discrimination on the grounds of ethnic background. To interpret such a refusal as discrimination, the lack of a written explicit order to that end is irrelevant. The circumstance of managerial instruction to deny certain services to persons of Roma origin is irrelevant to the dispute. The respondent trade company, in its capacity of a manager of the house, is an employer assigning the job tasks and by virtue of Article 49 of the Protection against Discrimination Act is liable for actions or inaction of his employees. Spoken evidence clearly demonstrate that employees - – waiters and barman, - refused to serve drinks to the claimants.
The fact that the two witnesses are of Roma origin and they have been subjected to the same treatment as claimants, which to a certain degree could substantiate their partiality, obliged the Court to make judgment under the provisions of Article 136 of the Civil Procedure Code /editor’s note – the Civil Procedure Code repealed/, however, it is not a reason to ignore their evidence.

The provisions of Article 9 of the Protection against Discrimination Act on burden of proof, by parity of controvertible presumptions, facilitates proving of discrimination by relieving the party from obligations to entirely prove it. The obstacles and sometimes impossibility to prove discrimination are obvious. 

Respondent’s substantial argument that there is no hard proof evidencing that the respondent company is managing the bar and that the waiters who did the shift on 28.07.2004 were employees of the responding company, is not a ground to relieve that company from its liability for committed discrimination, because it has been belied by written evidence provided by the claimants – a fiscal bill and a letter from the municipality certifying the company that manages the place. 
…

On the grounds of the above-stated reasons, the court

DECIDED
IT CANCELS the judgment of the Pazardjik District Court on civil case No. 1513 of 2004 in its part rejecting the claims of E.Y.D., J. V. A. and M.P.M. versus “E.–H.” Ltd. from the city of P. establishing that “E.–H.” Ltd. has committed direct discrimination against claimants by refusing to serve them beverages on 28.07.2004 in “A.” Café because of their ethnic (Roma) background, judging “E.–H.” Ltd. to refrain in future from similar refusals in relation to the claimants and sentencing “E.–H.” Ltd. to pay each of the three claimants a damage amounting to BGN 100 (one hundred levs) for incurred non-pecuniary damages resulting from discriminatory treatment.

IT DECLARES THAT IT IS ESTABLISHED, by virtue of Article 71, paragraph 1, item 1 of the Protection against Discrimination Act that “E.–H.” Ltd. with seat in the city of P., represented by E.D. and I.D. has breached the provisions of Article 4 of the Protection against Discrimination Act in relation to E.Y.D., personal identification number 00000000, J. V. A. personal identification number 00000000 and M.P.M. with personal identification number 00000000, constituting direct discrimination on the grounds of ethnic background, denying them services in a place managed by the aforementioned company. 
IT ORDERS that “E.–H.” Ltd. with seat in the city of P. shall refrain from further similar violations in the future.
IT ORDERS that “E.–H.” Ltd., having its seat and address of management in the city of P., shall pay to E.Y.D., J. V. A. and M.P.M. the amount of BGN 100 (one hundred levs) each, f representing an indemnification for non-pecuniary damages.
IT CONFIRMS the remaining part of the Judgment.

IT ORDERS that E.–H. Ltd. Shall pay the due statutory fee amounting to BGN 75 and BGN 90 to the bank account of the Court, representing expenses for experts.

The judgment may be appealed against to the Supreme Court of Cassation within 30 days following the notice of its delivery. 
19. Judgment of 12.03.2008 
on civil case No. 1302/2007 of the Supreme Court of Cassation Third Civil Division 
Judge Svetla Boyadjieva 
Discrimination on the grounds of ethnic origin 
International Convention on the Elimination of All Forms of Racial Discrimination 
Article 4, Article 12 of the Protection against Discrimination Act 

Employee of the respondent company has informed the claimant by telephone that because of his Roma origin, it was pointless to apply for the advertised vacancy and attend the job interview’ in that way, the respondent, through its employee, has committed less favourable treatment of the plaintiff in infringement of their obligations under Article 12, paragraph 1 and paragraph 4 of the Protection against Discrimination Act, because of requirements linked to his ethnic origin and of ethnic-based refusal to admit him to hiring procedure. That kind of treatment constitutes discrimination on the grounds of ethnic background. 
The International Convention on the Elimination of All Forms of Racial Discrimination, ratified by the Republic of Bulgaria, racial discrimination, defines the term "racial discrimination" as any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.

Committing a discriminatory act constitutes a tort and the respondent company shall be liable by virtue of Article 49 of the Protection against Discrimination Act and shall recoup for the non-pecuniary damages resulting from the respondent employee’s refusal to hire him because of his ethnic origin.

…
On the grounds of the above-stated reasons, the Supreme Court of Cassation, Panel of Third Civil Division
DECIDED:
IT CONFIRMS Judgment of 24.02.2006 on civil case No. 662/05 of Sofia City Court. The judgment is final.
Racial segregation

20. Judgment of 22.07.2005 

on civil case No. 11630/2004 of Sofia Disctrict Court, 41 panel 

judge Anna Nenova

Racial segregation

Article 29 of the Protection against Discrimination Act 

Isolation for reasons of one’s race, ethnic background or color is inadmissible, when it is not a result from the individual’s free will, provided that all conditions for the formation of such free will were present. In such case any division, grouping or separation would amount to segregation. The educational institutions in the public education system (kindergartens, schools and service units) may not operate as segregation units. The Minister of Education and Science and the local authorities are obliged, in the framework of their competence, to take the necessary measures for prohibition of the racial segregation in the educational institutions.

...

On the grounds of the above-stated reasons, the court 

DECIDED:

IT DECLARES that it is established, in respect of claims brought pursuant to Article 71, paragraph 3 in connection with Article 71, paragraph 1, item 1 of the Protection against Discrimination Act by the European Roma Rights Centre, Budapest, against the Ministry of Education and Science, the Metropolitan Municipality and 103rd Secondary Comprehensive School, that Roma children educated in 103rd Secondary Comprehensive School in F. quarter, Sofia, were - and are - subjected to segregation and unequal treatment amounting to discrimination, and that their right to equal and integrated education has been violated.

The judgment may be appealed against to Sofia City Court within 14 days following the notice of its delivery.

21. Judgment of 27.02.2007 

on civil case No. 3139/2007 of Sofia City Court, IV-B panel 

reporting judge Maya Ruseva

Racial segregation

Article 4, Article 5 and Article 71, paragraph 1 and 3 of the Protection against Discrimination Act 

The principle of non-discrimination requires not only prohibition of the unequal treatment of individuals in similar situations, but also calls for differential treatment of individuals in different situations in order to eliminate the existing inequality. The lack of such differential treatment in the latter case would also amount to discrimination if there are no reasonable and objective reasons justifying it. In view of the fact that the pupils in the said 100%-Roma school have poor command of Bulgarian language, which is the official language in the schools and the school education must provide the necessary conditions for its learning, the competent state authorities must take the necessary measures in order to ensure equal opportunities for the pupils of the school in view of their individual capabilities to understand the educational material and to cover the general education minimum, regard being had to their ethnic background.

...

On the grounds of the above-stated reasons, the court 

DECIDED:

IT CANCELS the judgment of 22.07.2005 of Sofia District Court, 41 panel, on civil case No. 11630/04, IN THE PART in which the court declared that it was established, in respect of the claims brought pursuant to Article 71, paragraph 3 in connection with paragraph 1, subparagraph 1 of the Protection against Discrimination Act by the European Roma Rights Centre, Budapest, Hungary, against the Ministry of Education and Science, the Metropolitan Municipality and 103 Secondary Comprehensive School, that the Roma children educated in 103 Secondary Comprehensive School in Filipovtsi Quarter, Sofia, are subjected to segregation and unequal treatment amounting to discrimination, and instead, the court decides:

IT DISMISSES the claims brought by the European Roma Rights Centre, Budapest, Hungary, against the Ministry of Education and Science and 103 Secondary Comprehensive School pursuant to Article 71, paragraph 3 in connection with paragraph 1, subparagraph 1 of the Protection against Discrimination Act, asking the court to declare that it is established that the Roma children educated in 103 Secondary Comprehensive School in Filipovtsi Quarter, Sofia, are subjected to segregation and unequal treatment amounting to discrimination, as ill-founded.

IT CONFIRMS the judgment of 22.07.05 of Sofia District Court, 41 panel, on civil case No. 11630/04 in its remaining part.

IT ORDERS that the European Roma Rights Centre, Budapest, Hungary, shall pay to the Ministry of Education and Science BGN 80 (eighty) attorney fees on the grounds of Article 64, paragraph 2 in connection with paragraph 5 of the Civil Procedure Code, and BGN 235 (two hundred thirty five) to 103 Secondary Comprehensive School in Filipovtsi Quarter, Sofia for costs and expenses on the grounds of Article 64, paragraph 2 of the Civil Procedure Code.

The judgment may be appealed against to the Supreme Court of Cassation within 30 days following the notice of its delivery.

22. Judgment No. 723 of 01.08.2008 on civil case No. 3402/2007
 of the Supreme Court of Cassation 
Second Civil Panel 

Judge Svetla Tzacheva 
Racial segregation 
Indirect discrimination under Article 4, paragraph 3 of the Protection against Discrimination Act 
Specific measures targeted at providing equal opportunities as set forth under Article 7, paragraph 1, item 13 of the Protection against Discrimination Act
Indirect discrimination by virtue of Article 4, paragraph 3 of the Protection against Discrimination Act regarding children studying at 103 Secondary School in Sofia. The provision of equal opportunities for them and for the children studying at schools with prevailing number of pupils of Bulgarian origin, in term of equipment, teachers’ qualification and school curricula compliance with the statutory educational requirements, does not provide sufficient reasons to assume equality of treatment, especially considering the difficulties faced by Roma children, resulting from training in Bulgarian – the official language in the Republic of Bulgaria, as stipulated in Article 3 of the Constitution.

From the moment of entering school for the first year, Roma children are trained in a language different from the language spoken in their family, setting them in unequal position as compared to children of Bulgarian ethnicity; that situation requires specific measures aimed at leveling chances – measures that under Article 4 paragraph 1 in conjunction with Article 7, paragraph 1, item 13
 of the Protection against Discrimination Act, had to be launched by public authorities, the Ministry of Education and Science, in particular, and Metropolitan Municipality as a local self-government body.

The presence of bilingualism in Bulgaria, resulting from the ethnic and cultural diversity of Bulgarian nation, requires specific measures aimed at preserving and developing cultural identity of ethnic minority children and at their social inclusion and integration through proper forms of training ensuring equal footing with majority children, such as bilingual training and teaching certain subjects in the mother tongue. In that manner, through authentic use of mother tongue and integrated subject and language teaching, a proper fluency of the official country language can be achieved, respectively equal opportunities to learn school agenda, according the statutory educational requirements.

The introduction of training forms raising teachers’ awareness and skills to recognize and respect ethnic and cultural diversity in Bulgaria, their preparedness to work in bilingual community; teachers’ improved skills and capacity to teach children in their mother tongue and facilitate the process of acquiring knowledge will help them ;earn the official language of the country and does not constitute a hindrance or privilege of ethnic minority students but a necessity aimed at leveling their opportunities with the ones of majority children and also, serve to transform cultural diversity into a source and factor of mutual understanding and spiritual growth of youth. 
Free establishing of ethnic background as a ground does not constitute racial segregation and any intervention aimed at compulsory division of ethnic communities, enforced by a public body, local government body of a physical person shall constitute an encroachment of citizens’ rights as ensured by the Constitution.

...
On the grounds of the above-stated reasons and on the grounds of Article 218g, paragraph 1 of the Civil Procedure Code, the Supreme Court of Cassation, Panel of Second Civil Division,
DECIDED:
IT CONFIRMS the judgment of the Sofia City Court of 27.02.2007 on civil case No. 3139/2005. The judgment is final. 
Discrimination on grounds of social status

23. Judgment No. 158 of 06.01.2006  

on civil case No. 2105/2005 of Plovdiv District Court, VІІ civil panel 

judge Yavor Kolev

Discrimination on grounds of social status

Article 6, paragraph 2 of the Constitution of the Republic of Bulgaria

Article 71, paragraph 1, items 1-3 of the Protection against Discrimination Act 

A job advertisement containing the requirement that candidates be graduates of a particular educational establishment is a discriminatory practice because it directly deprives certain groups of individuals of the possibility to apply for the job. It is manifestly groundless and discriminatory to presume that the acquisition of education in an educational establishment different from the one specified in the advertisement means lack of quality professional training.

...

Therefore, and on the grounds of the above-stated reasons, Plovdiv District Court, civil division, VII civil panel:

DECIDED

IT DECLARES that it is established that POAP has violated the right to equal treatment of G.V.C. in connection with a job advertisement for the position of a Legal Adviser in POAP placed on the Internet site „jobs.bg" in the period 13.06.2005 - 19.06.2005. 

IT ORDERS that POAP shall cease the violation and shall refrain from further violations 

IT DISMISSES the claim for BGN 300 as compensation for the non-pecuniary damages allegedly sustained by G.V.C. in result of the violation, such as disappointment, insult and lack of opportunity to express his professional qualities, as ILL-FOUNDED.

THE JUDGMENT may be appealed against to Plovdiv Regional Court within 14 days following the notice of its delivery.

24. Judgment No. 7388 04.07.2006  

on administrative case No. 3173/2006 of the Supreme Administrative Court, 5-member panel, I college,

reporting judge Bisera Kotseva

Discrimination on grounds of social status

Article 4, paragraph 1 of the Protection against Discrimination Act

The establishment of two groups of drivers of motor vehicles – drivers who have received their licence less than 2 years ago and drivers who have received their licence more than 2 years ago, in practice has resulted in different sanctions for them.

The first ones are put in a less favorable position because they risk to be stripped of all their control points and of their driving licence by committing a smaller number of violations. To this effect, in violation of the general prohibition of unequal treatment, the sanction for the same number and type of violations would be more severe for the first group of drivers.
...

For these reasons, on the grounds of the first limb of Article 23 of the Law on the Supreme Administrative Court, in connection with Articles 27 and 31 of the Law on the Supreme Administrative Court, the five-member panel of the Supreme Administrative Court – First College,

DECIDED:

IT CANCELS the provision of paragraph 2 of Article 2 of Ordinance No. 1-139/16.ІХ.2002 on the Establishment of an Initial Maximum Number of Control Points for Motor Vehicle Drivers and on Determining the Violations Which Lead to Taking Away of Control Points, issued by the Ministry of the Interior, published in State Gazette, No. 94/2002, as unlawful.

The operative part of the judgment shall be published in the State Gazette. The judgment is final. 
25. Judgment No.11 of 03.12.2009 
On constitutional case No.13/2009 of the Constitutional Court 
Reporting judge Georgi Petkanov
(promulgated in State Gazette, issue 98 of 11.12.2009)

Discrimination on the grounds of social status 
Article 6, paragraph 2 of the Constitution of the Republic of Bulgaria 



Article 3 of the Rules of Organization and Procedure of the National Assembly prohibits Members of Parliament, reported by the Comittee for disclosing and announcing affiliation of Bulgarian citisens to the State Security and the intelligence services of the Bulgarian National Army to have been collaborators to the former State Security, can not be members of the National Assembly’s leadership and he leaderships of parliamentary committees. 
Article 6, paragraph 2 of the Constitution defines equality of citizens before law as a constitutional principle common for every democratic society. It is proclaimed as a universal human value (Judgment No. 14 of 1992 on constitutional case No. 14/1992) and that principle is in force of members of Parliament.
The Constitutional provision explicitly states that there shall be no restrictions. The principle of citizens’ equality before law, as proclaimed in Article 6, paragraph 2 of the Constitution, precludes legislator to introduce restrictions or privileges in citizens’ rights, on a number of grounds described (Judgment No.1/2005 on constitutional case No.8/2004). Article 6, paragraph 2 of the Constitution covers the social grounds where restriction of rights shall not be allowed. To allow restrictions on those grounds means to violate the principle of equality before law. Such is the intent of the provision of Article 6, paragraph 2 of the Constitution, which explicitly emphasizes that no restrictions of rights shall be allowed. Any Member of the Parliament shall not be refused the right to be elected in the bodies and commissions of the National Assembly. In that way, the Constitution explicitly excludes the existence of inequality in the legal system based on the specified criteria. 
Therefore, the provisions of Article 3 of the Rules of Organization and Procedure of the National Assembly are anti-constitutional. It contradicts  Article 6, paragraph 2 of the Constitution.

On those reasons, on abovementioned considerations and on the grounds of Article 149, paragraph 1, items 2 and 4 of the Constitution and Article 25, paragraph 1. item 2 of the Rules of Organization and Procedure of the Constitutional Court, the Constitutional Court, 
DECIDED:
DECLARES the provision of Article 3 of the Rules of Organization and Procedure of the National Assembly (Promulgated in State Gazette issue 58 of 27.07.2009, amended SG issue 60 of 30.07.2009) to be anti-constitutional.

TERMINATES due to inadmissibility the proceedings aimed at establishing the disparity between Article 3 of the Rules of Organization and Procedure of the National Assembly and the common norms of international law and international treaties to which Bulgaria is a party. 
Justices Vladislav Slavov, Blagovest Punev and Rumen Nenkov have signed the decision with dissenting opinion on item 1 of the Judgment.
Discrimination on grounds of citizenship

26. Judgment No. 1737 of 19.02.2007 

on administrative case No. 8828/2005 of the Supreme Administrative Court, Fifth section,

reporting judge Milka Pencheva

Discrimination on grounds of citizenship

Article 14 of the European Convention on Human Rights and Fundamental Freedoms
Article 4, paragraph 1, Article 74, Article 2 of the Protection against Discrimination Act
Article 15, paragraph 1 of the Law for Execution of the Penalties
Accommodating all individuals, which are not Bulgarian citizens and are not settled permanently in the country, only in the prison of the city of Sofia, besides “isolated from the rest in regard to the place of living and working place”, represents more unfavorable treatment of the foreigners, comparing to Bulgarian citizens. The foreigners, by contrast with Bulgarian citizens are deprived of their right to serve differentiated penalty, in accordance with the grounds, envisaged in the law and securing the achieving of the aim of the sentence, namely to be reached, to the maximum extent, fast and real correction of the convicted. The unequal treatment is determined by the fact, that in accordance with the requirements of articles 11-14 of the Law for Execution of the Penalties, there have to be imposed differentiated regimes concerning the individuals, serving the penalty “imprisonment”. Women, young majors, recidivists have to serve their penalties separately. 

...

Therefore, the court
DECIDED:

REVOKE Order No LS-04-277 as of 04.10.2002 of the Minister of Justice in its part under point 4, in which it is ordered: “The individuals, not Bulgarian citizens, which are not permanently settled in the country, serve their penalties in the prison in the city of Sofia, where they shall be accommodated isolated from the others, with regard to the working place and living place”.
The Judgment may be appealed against to a five-member panel of the Supreme Administrative Court, within 14 days following the notice of its delivery.
Discrimination on grounds of personal status

27. Judgment of 05.03.2007

on civil case No. 399/2006 of Lovech District Court 

judge Ivaneta Mitova

Discrimination on grounds of personal status 

Procedural rules of the Protection against Discrimination Act
Article 74, paragraph 2 of the Protection against Discrimination Act
The right of correspondence is among the basic rights of the people, serving sentence imprisonment. Those convicted to imprisonment are not among the individuals, having the right of postal services free of charge, but it is necessary to make a difference between personal and official correspondence. The letters, directed to state bodies and state institutions, are official correspondence and not accepting such letters, because they are without postage stamp, places the prisoners in unequal position, as their constitutional rights of free access to state institutions, through depositing complaints, applications, signals and others are violated. The practice, existing in some prisons, to be put a postage stamp over the correspondence of the prisoners, directed to state bodies and institutions, represents indirect discrimination on the ground of personal status. It places the individuals, serving their penalties, in unequal position comparing to prisoners in other prisons in the country. 

...

Therefore, the court
DECIDED:

IT DECLARES THAT IT IS ESTABLISHED in respect to the Ministry of Justice of the Republic of Bulgaria, city of Sofia, 1 Slavyanska str., the allowing of indirect discrimination in the prison of L., expressed in the settled practice for the period between October 24, 2005 and January 1, 2006, as a result of which H. A. H., 11th group, room 19, in his capacity of serving a penalty “imprisonment for life” in the PRISON – L., during the above mentioned period had been forced to stick postage stamps on the letters, addressed to the state institutions under article 37, paragraph 2 of the Law for Execution of the Penalties, whereas in the PRISON – S. and the PRISON – V. the sticking of postage stamps on the letters under article 37, paragraph 2 of the Law for Execution of the Penalties was not required from the imprisoned, i. e. H. A. H. in his capacity of deprived of liberty and serving the penalty “imprisonment for life” was put in more unfavorable situation in the prison L. comparing to other people, staying in the prisons S. and V., within the same conditions and circumstances. 

IT DISMISSES the claim in its part, concerning the PRISON - P., as ill-founded and unproved. 
IT ORDERS the MINISTRY OF JUSTICE OF THE REPUBLIC OF BULGARIA – City of Sofia to terminate the above described practice. 

The judgment may be appealed against within 14 days, following the notice of its delivery together with merits, to the Lovech Regional Court.

28. Judgment No. 274 of 14.05.2008
on civil case No. 1939/2007 of the Supreme Court of Cassation of the Republic of Bulgaria, II civil section


Indirect Discrimination

Discrimination on grounds of “personal status”


The requirements for necessity and proportionality of the restrictive measures under article 4, paragraph 3 of the Protection against Discrimination Act
Burden of Proof in the proceedings for protection against violation of the prohibition of discrimination
Indirect discrimination within the meaning of article 4, paragraph 3 of the Protection against Discrimination Act, is in place when exists one positive prerequisite – inequality in treatment, as well as two negative prerequisite, second of which is in correlation of eventuality towards the first one: lack of legitimate aim, determining the difference in treatment, as well as non-proportionality between the means employed and the aim sought to be realized.
Article 9 of the Protection against Discrimination Act establishes a special rule for allocation of the burden of proof in the process. It requires the facts of discrimination to be initially established by the claimant in the court procedure, who makes cross proof (which can be incomplete). Only then, the burden of proof shifts to the respondent, who has to establish, through conducting of complete prove, that there is no inequality of treatment. The burden of proof under the law is assigned to the respondent and that is fully applicable for the negative prerequisites of article 4, paragraph 3 of the Protection against Discrimination Act.
Place of residence represents an element of the personal status. Because of that, the different treatment of individuals, depending of their place of residence, represents discrimination on the ground of “personal status” within the meaning of article 4, paragraph 1 of the Protection against discrimination act.

...

On the ground of the above-sated reasons and based on article 218f, paragraph 1, second sentence, third part of Civil Procedure Code the Supreme Court of Cassation, second civil section
DECIDED:

IT CANCELS the Judgment No. 136 of 29.01.2007 on civil case No. 1285/2006 of Plovdiv Regional Court, in the part in which the court confirms judgment No. 38 of 11.04.2006 on civil case No 3303/2005 of Plovdiv District Court, in which were dismissed the claims of M. R. G. and P. Y. T. against “E. P.” AD, presently with the name “ E. B. E. P.”, brought pursuant to Article 71, paragraph 1, subparagraph 1 – for establishing of violation of Article 4, paragraph 3 of the Protection against Discrimination Act – unequal treatment, expressed in regulated supply with electric power in part of S. quarter of the town of P, in which is situated the home of the claimants; under Article 71, paragraph 1, subparagraph 2 of the Protection against Discrimination act – for sentencing the respondent to cease the violation and to restore the situation before the violation, as well as to refrain in future of further violations of Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act, in the part in which were dismissed the claims for indemnification for non-pecuniary damages, amounting to BGN 1000 for each of the claimants and instead if it 

ORDERS: 

IT DECLARES THAT IT IS ESTABLISHED, on the grounds of article 71, paragraph 1, subparagraph 1 of the Protection against Discrimination Act, in respect to “E. P.” AD, presently named “E. B. E. P.” AD, that the practice of regulated supply with electric power, for the period between 23.06.2003 and 15.01.2007, which concerns the home of the claimants M. R. G. Personal No 0000000000 and P. Y. T. Personal No 0000000000, situated in the town of P., “K” street, No 00, block 0000, entrance 0, floor 0, apartment 0, is discriminatory within the meaning of Article 4, paragraph 3 of the Protection against Discrimination Act.
IT ORDERS, that on the grounds of Article 71, paragraph 1, subparagraph 2 of the Protection against Discrimination Act “E. P.” AD with present name “E. B. E. P.” shall cease the violations described above in respect to M. R. G. Personal No 0000000000 and P. Y. T. Personal No 0000000000, both from the town of P, “K” street, No 00, block 0000, entrance 0, floor 0, apartment 0; shall restore the situation before the violation, as well as shall refrain in future of future violations.

IT ORDERS, on the grounds of Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act “E. P.” AD with present name “E. B. E. P.”, to pay to M. R. G. Personal No 0000000000 and P. Y. T. Personal No 0000000000, both from the town of P, “K” street, No 00, block 0000, entrance 0, floor 0, apartment 0, indemnification for non-pecuniary damages amounting to BGN 1000 for each of the claimants, together with the statutory interest over the amount, as of 23.06.2003 until the final payment of the obligation.

IT CONFIRMS the Judgment No. 136 of 29.01.2007 on civil case No. 1285/2006 of Plovdiv Regional Court in its remaining part.
IT ORDERS “E. P.” AD with present name “E. B. E. P.”, to pay to M. R. G. Personal No 0000000000 and P. Y. T. Personal No 0000000000, both from the town of P, “K” street, No 00, block 0000, entrance 0, floor 0, apartment 0, the amount of BGN 240 on the grounds of article 64, paragraph 1 of the Civil Procedure Code. 

The judgment is final.

Discrimination on the Grounds of Education 
29. Judgment No. 9 of August 14, 2007 of the Constitutional Court under constitutional case No 7 of 2007, for announcing as unconstitutional Article 98 and Article 199, paragraph 2 of the Act on Defense and Armed Forces of the Republic of Bulgaria (Promulgated in State Gazette, issue 68 of 21.08.2007)
Reporting judge Rumen Yankov 
 (promulgated in State Gazette, issue 68 of 21.08.2007)
As far as the Constitution prohibits, even if there is delegation, it is unacceptable to exist in the law privileges on the grounds of difference in the educational degree.

The credibility of the army and the strong public confidence in it, are to be attributed to its might but also to the conviction that the career officers are politically non-involved. Therefore, whenever they choose to go into politics, their discharge from the army is not at odds with the Constitution. Bulgarian suffrage law does not exclude career officers as ineligible for nomination and election. However, they must register as independent nominees.

...

On the ground of the above expounded views and with the rationale of Art. 149, paragraph 1, subparagraph 2 of the Constitution the Constitutional Court 






DECIDED:

It Pronounces Article 98 (amendment in State Gazette issue 38 of 2005) of the Act on Defense and Armed Forces of the Republic of Bulgaria to be anti-constitutional.
It Dismisses the challenge of the 50 Members of the 40th National Assembly of the constitutionality of Article 199, paragraph 2 of the Act.
Justice Lazar Grouev signed the decision with dissenting opinion on Article 98 of the Act on Defense and Armed Forces of the Republic of Bulgaria. 

Discrimination on the grounds of political affiliation
30. Judgment No.2 of 21.01.1999 on constitutional case No.33/1998 of the Constitutional Court 
Reporting judge Asen Manov 
(Promulgated in SG No. 8 of 29.01.1999)

Discrimination on the grounds of political affiliation 

The International Covenant on Economic, Social and Cultural Rights (ICESCR)
The International Covenant on Civil and Political Rights (ICCPR) 
Convention No. 111 concerning Discrimination in respect of Employment and Occupation of 1958 
Article 6, Article 38 of the Constitution of the Republic of Bulgaria 

 Article 7, paragraph 2,  Article 20, paragraph 6,  Article 24, paragraph 1,  Article 26, paragraph 2,  Article 29, paragraphs 4 and 5,  Article 40, paragraph 5 and  Article 61, paragraph 2 of the Administrative Law and 

 HYPERLINK "http://www.constcourt.bg/Pages/LegalBasis/default.aspx?VerID=18" \l "namepzr1" §1 of the Transitional and Final Provision of that Law contradict a number of constitutional provisions and §1 of the Transitional and Final Provision of the Administrative Law does not comply with the provisions of the International Covenant on Economic, Social and Cultural Rights,  International Covenant on Civil and Political Rights , Convention No. 111 concerning Discrimination in respect of Employment and Occupation of 1958 and the Convention for the Protection of Human Rights and Fundamental Freedoms. The normative principle of Article 38 of the Constitution, stating that no one shall be persecuted or restricted in their rights because of their views, is breached. 

The provisions of §1, item 1 of the Transitional and Final Provision of the Administrative Law defines the group of persons who shall be denied the right to occupy managing positions within the administration for a period of five years from the date of the enforcement of this law, e.g. those who have occupied managing positions or any other similar positions in the political and the administrative apparatus of the Bulgarian Communist Party. The sole criterion singling out those persons is their organizational link to the abovementioned political formation (a party), in other words, their political affiliation. That restriction of the right to work is based on inadmissible criteria from the perspective of the Constitution. The explicit Constitutional norm of Article 6, paragraph 2 states that there shall be no privilege or restriction of rights on the grounds of … political affiliation."
The Constitutional norm explicitly underlines that “no restrictions” shall be permitted. Formulated in that way, the normative provision excludes any legal restriction based on the abovementioned criterion, irrespectively whether it concern the right to work or citizen’s right to be treated equally before law. On the other hand, due to the essence of the constitutional requirement for “any restrictions”, even the minimum term of such a restriction is inadmissible. 

On the ground of the above expounded views and with the rationale of Article 149, paragraph 1, items 2 and 4 of the Constitution, the Constitutional Court  

DECIDED:

It declares as anti-constitutional the following provisions of the Administrative Law (promulgated in State Gazette issue 130 of 1998): 

-  Article 20, paragraph 6 in its part reading “upon the proposal of the Prime Minister”; 

-  Article 29, paragraph 4 in its part reading “the District Governor and”; 

-  Article 29, paragraph 5, and 

- §1 of the Transitional and Final Provisions; 


IT Declares §1 of the Transitional and Final Provisions of the Administrative Law to be incongruous to the international treaties to which Bulgaria is a Party. 


IT DISMISSES the challenge of the 58 Members of the 38th National Assembly in its remaining part for anti-constitutionality of  Article 7, paragraph 2,  Article 24, paragraph 1,  Article 26, paragraph 2, Article 40, paragraph 5 and Article 61, paragraph 2 of the Administrative Law.

Justices Asen Manov, Tzanko Hadjistoychev, Stanislav Dimitrov, Nedelcho Beronov and Ivan Grigorov  signed the decision with dissenting opinion on §1 of the Transitional and Final Provisions of the Law on Administration, enclosed to the case.
Discrimination on the grounds of religion
31. Judgment of 07.05.2008 
on civil case No. 3258 /2006 of Sofia City Court Second Appelant Division, D,

Reporting Judge Radostina Danailova 
Discrimination on the grounds of religion 
Constitution of the Republic of Bulgaria
Article 4, paragraphs 2 and 3, Article 9, Article 71, Article 1, items 1 and 2 of the Protection against Discrimination Act 

Claimant’s complaints refer to a refusal to be given food conformable to his religious beliefs in the correction facility (prison) of Varna although the Muslim inmates in the central in the correction facility (prison) of Sofia are provided with food conformable to their religion, i.e. the claimant alleges he was treated only apparently equally to the rest inmates in the correction facility of Varna, because all inmates were offered the same food and the claimant found himself in a less favourable situation without any legitimate aim.

In the course of court proceedings it was proved that H.A.H. identifies himself as a Muslim, his religious beliefs and diet are incompatible with pork meat, lard and other pork products and it was proven that notwithstanding his religious belief, he was given the same food as all other prisoners in Varna jail, namely food containing pork products.

The respondent failed to prove what was the legitimate aim of providing same food to all inmates irrespectively of their religious beliefs, excluding use of certain foods and products; he also failed to prove that the applied measure was adequate and justified. Such an aim and legitimacy of the measures do not arise from the imposed punishments since it concerns provision of food necessary to meet the daily nutritional needs and thus ensure the right to survival and health of the inmates. Respondent’s argument for the lack of legal obligations to provide different food in accordance to their religious beliefs, are unjustified. The right to equal treatment and the prohibition of discrimination on the grounds of persons’ religious beliefs are stipulated in the Constitution, in many international treaties whereto the Republic of Bulgaria is a party and also in the Protection against Discrimination Act; therefore the absence of legitimate obligation to fulfill certain treatment does not liberate from liability in cases where negligence has led to breach of equal treatment principle. On the ground of those reasons and in view of the provisions on the burden if proof as established under Article 9 of the Protection against Discrimination Act, the Appellate Court decided that the respondent has committed indirect discrimination against H.A.H. and shall be convicted to terminate that infringement.

On the ground of the above expounded views, the Sofia City Court
DECIDED:
IT CANCELS judgment of 16.06.2006 on civil case No. 6402/2005 of the Sofia City Court, 27 Panel, in its part declaring that it is established that the Ministry of Justice has subjected H.A.H. to direct discrimination on the grounds of religion, by failing to offer him food without pork products, and instead IT ORDERDS:

IT DECLARES THAT IT IS ESTABLISHED by virtue of Article 71, paragraph 1, item 1 of the Protection against Discrimination Act, that H.A.H. with personal identification number хххххххх, with address of residence for the case: Varna Jail, has been subjected to indirect discrimination on the grounds of religion by the Ministry of Justice, failing to offer him food without pork products for the period from 03.06.2005 to 02.08.2005.

IT CONFIRMS the judgment in its remaining part.

The judgment may be appealed against to the Supreme Court of Cassation within 30 days following the notice of its delivery.
Discrimination on the grounds of beliefs 
32. Judgment of 12.03.2009 on civil case 16094 /2007 of Sofia District Court
 Civil College, 27th Panel 
Judge Vladimir Valkov

Indirect discrimination on the grounds of beliefs 
Article 31 paragraph 5, Article 38 and Article 45 of the Constitution of the Republic of Bulgaria
Article 4, paragraphs 2 and 3, Article 71 of the Protection against Discrimination Act 

Article 17 of the Law on Execution of Penalties 
Article 86 of the Obligations and Contracts Act 
The proceedings are initiated on a claim of a person serving a term of imprisonment who believed that the Commission summoned under Article 17 of the Law on Execution of Penalties treated him less favourable because of his beliefs when deciding on the regime of his imprisonment term. Key reason for Commission’s refusal to accommodate his special requirements was that prison’s administration “interpreted his requests as hostility to law-enforcing and law-preserving authorities”, expressed as filing of biased complaints and cases against the State, public authorities and the prison, while refraining from complaints is interpreted as a good behavior of inmates. 
The search of protection, by virtue of Article 45 of the Constitution of the Republic of Bulgaria (“all citizens shall have the right to lodge complaints, proposals and petitions with the state authorities) is a fundamental citizens’ right and manifests claimant’s belief for the substance of his legally recognized interests. It does not contradict the penalty imposed with the conviction; while it falls outside the scope of prison administration’s powers, respectively the body under Article 17 of the Law on Execution of Penalties, to judge whether and to what extent the pretended interest exits. The circumstance that claimant is serving a sentence leads only to restriction of his freedom of movement and his obligation to follow certain regime ensuring the corrective function of the penalty; but aside of the corrective and sanctioning function any restriction of human rights is unjustified – as stipulated in Article 31 paragraph 5 of the Constitution of the Republic of Bulgaria, prisoners shall be kept in conditions conductive to the exercise of their fundamental rights and without restriction of rights based on personal beliefs – Article 38 of the Constitution. 

The Protection against Discrimination Act prohibits any treatment that directly or indirectly breaches equality of treatment on the grounds of religion and beliefs. Although formally entitled to decide upon circumstances of changes in inmates’ regime, the specialized body shall do it based on common criteria and legitimate aim of free deliberation. 
On the grounds of the above-stated reasons, the Court
D E C I D E D:

IT DECLARES THAT IT IS ESTABLISHED on the grounds of Article 71 paragraph 1 item 1 of the Protection against Discrimination Act, that the MINISTRY OF JUSTICE having its seat in the city of Sofia, 1 Slavyanska Street has subjected M.S.S., current address: the prison in the town of Lovech, group 11, to indirect discrimination on the ground of belief, committed by prison authorities who, on apparently neutral criterion, denied a change his regime of imprisonment.
IT ORDERS, on the grounds of Article 71 paragraph 1 item 2 of the Protection against Discrimination Act that the MINISTRY OF JUSTICE having its seat in the city of Sofia, 1 Slavyanska Street, SHALL TERMINATE the infringement and seize treating the complaints lodged by the inmate M.S.S. as hostility towards the judiciary.

IT ORDERS, on the grounds of Article 71 paragraph 1 item 3 of the Protection against Discrimination Act that the MINISTRY OF JUSTICE having its seat in the city of Sofia, 1 Slavyanska Street shall pay M.S.S. the amount of BGN 1000 (one-thousand levs) as a compensation for non-pecuniary damages resulting from applying an apparently neutral criterion – hostility for judiciary authorities, - together with the legitimate interest, as of 13.07.2007 to the final payment of the amount and IT DISMISSES the claim laid for the amount of BGN 10 000 (ten thousand levs) – the difference to its full amount.

IT ORDERS, on the grounds of Article 86 of the Obligations and Contracts Act that the MINISTRY OF JUSTICE having its seat in the city of Sofia, 1 Slavyanska Street, shall pay M.S.S. the amount of BGN 66.89 (sixty-six levs and 89 stotinki) – together with the statutory interest over the amount for the period 19.01.2007 - 12.07.2007 including, and IT DISMISSES the claim laid for the amount of BGN 4433.11 (four-thousand-four-hundred and three and 11 stotinki) - difference to its full amount and for the period 15.07.2004 - 18.01.2007 including.

Judgment may be appealed against to the Sofia District Court within 14 days following the notice of its delivery.

Harassment and Incitement to discrimination
33. Judgment of July 21, 2006 

on civil case No. 2860/2006 of the Sofia District court, 42 panel 

judge Ivo Dachev

Harassment and Incitement to discrimination

Article 71, paragraph 1, subparagraphs 1 and 2 of the Protection against Discrimination Act
Harassment and Incitement to discrimination represent separate forms of discrimination. The prohibition of incitement to discrimination represents legitimate limitation of the freedom of expression, imposed in public interest. The very fact of objectifying of one statement is not sufficient to be considered that there is “harassment” or ‘incitement” to discrimination within the meaning of the Protection against Discrimination Act. It is necessary the special purpose and effect of the harassment to occur.
As far as with his statement the respondent objectively affects the public interest, everybody with ethnic and religious self-determination, different from Bulgarian ethnic and linguistic community might be affected by the violation, notwithstanding whether the statements were directed straight to his or her community or not.

...

On the ground of the above-stated reasons
DECIDED:

IT DECLARES THAT IT IS ESTABLISHED, on the grounds of article 71, paragraph 1, subparagraph 1 of the Protection against Discrimination Act, in respect to the claim of U. B. M. with court address in the city of Sofia, through the lawyer I., that the statements of V. N. S., with court address in the town of Kyustendil, from the tribune of the National Assembly, on 11.07.2004 with the following content: “… Because, during that eight years period, a gigantic genocide was committed against the Bulgarian nation. On the insistence of outside, hostile towards Bulgaria factors, from our people is expected to remain 3, 4 or 5 million citizens. That is the plan of Bulgarophobes and this plan is fulfilling in front of us. If anybody asks how, I will point: with depriving the Bulgarians of their right to be masters in their country, as they are left to die in misery and absence of medicine and medical care, as they are put to the terror of Gypsy gangs, which every day attack, rob, rape and maltreat Bulgarian nation, as intentionally nobody finds the crimes, committed by them, because the directive from outside is this – not to investigate the crimes of these minority groups. The aim is Bulgarians to live in fear, to be deprived of faith, to be crumpled, to be obedient” and the statement on pre-election meeting of the political party “A” in the town of B on 22.06.2005 with the following content: “... To say no to the “Gypsyzation” of Bulgaria, no to the “turkization” of Bulgaria. Finally, the Bulgarians will have their representation in the parliament. There will be not only pederasts, Gypsy, Turks, foreigners, Jews and any others, and will be only and solely Bulgarians, which will defend the honor, dignity and interest of the Bulgarian. We will say, the Bulgaria will not allow becoming Turkish province. Will not allow becoming Gypsy state. Will not allow becoming Jewish colony or any other colony”, represent harassment and incitement to discrimination and DISMISSES the claims in their remaining part as unfounded.
IT SENTENCES V. N. S. with court address in the town of K., through the lawyer S., on the grounds of article 71, paragraph 1, subparagraph 2, items 1 and 3 of the Protection against Discrimination Act to cease the incitement to discrimination, and to stop making of similar statements, and to refrain in the future of further similar acts, as DISMISSES the remaining part of the claims under article 71, paragraph 1, subparagraph 2, items 1 and 3 of the Protection against Discrimination Act as unfounded. 
IT DISMISSES the claim lodged by U. B. M. with court address in the city of Sofia, through the lawyer Ilieva against V. N. S. with court address with the town of K, through the lawyer S., with legal basis article 71, paragraph 1, subparagraph 2, items 2 of the Protection against Discrimination Act for restoration of the situation prior to the violation as unfounded.
The judgment may be appealed against to the Sofia City Court, within 14 days following the notice of its delivery.

34. Judgment of 30.11.2006

on civil case No. 2014/2006 of Sofia District Court, 29 panel,

judge Mariana Georgieva

Harassment and Incitement to discrimination

Procedural rules under the Protection against Discrimination Act
Article 71, paragraph 1, subparagraphs 1 and 2 of the Protection against Discrimination Act
The harassment within the meaning of the Protection against Discrimination Act represents every unwanted conduct related to the grounds under article 4, paragraph 1 of the Protection against Discrimination Act, expressed physically, verbally or in any other manner, having the purpose or effect of violating the dignity of a person and of creating a hostile, offensive, or intimidating environment. For one behavior, to be qualified as a harassment, has to be established not only the elements of discrimination, described above, but also the particular purpose of the behavior, connected except for the offending of the personal dignity of one individual, also with objective creation of unfavorable environment.
...

Therefore, the court
DECIDED:

IT DISMISSES the objectively and subjectively joined claims, brought by A. T. G., D. C. D., D. D. P. and X. K. M., all of them with court address in the city of Sofia – lawyer M. I. against V. N. S. with work address – city of Sofia, 2 Narodno Sabranie square – Narodno Sabranie, with legal grounds Article 71, paragraph 1, subparagraphs 1 of the Protection against Discrimination Act, for establishing that the following statements of V. N. S. represent harassment and incitement to discrimination:
1.
On 07.12.2005 through statement of the respondent in his capacity of a member of the parliament during a session of the National Assembly with the following content:
„ … And because, obviously in this plenary hall everything is allowed, all kinds of offensive qualifications, I will take advantage of the occasion to say, that mister F. D., in his sexual dependence is capable to express everything, here, from this tribune, which he has been asked to by his, not only master, but this one who keep him in such dependency … Because F. D. was dependent even since 1989 …  in his capacity of calumniator of the State Security, as organizer of secret meetings and now as manifest homosexual.”
2.
On 18.05.2005 from TV S., during “A” broadcast, through statement with the following content:
„
all kinds of statements by all kinds of gay organizations, pederast-lesbian gathering places, et cetera are reflected broadly and powerfully”.
3.
On 22.06.2005, through statement of the respondent during pre-election meeting of political coalition “A” in the town of B. with the following content: 
„....Finally, the Bulgarians will have their representation in the parliament. There will not be only pederasts, Gypsy, Turks, foreigners, Jews and any others, and will be only and solely Bulgarians! Which will defend the honor, dignity and interest of the Bulgarian".
IT DISMISSES the objectively and subjectively joined claims, brought by A. T. G., D. C. D., D. D. P. and X. K. M., all of them with court address in the city of Sofia – lawyer M. I. claims with legal grounds on article 71, paragraph 2 subparagraph 2, sentence 1st and 3rd of the Protection against Discrimination Act, for sentencing of V. N. S. with work address city of Sofia, 2 Narodno Sabranie square – Narodno Sabranie, to cease the violation, and to stop making such statements and to refrain in future of making such statements.
IT DISMISSES the claim brought by A. T. G., D. C. D., D. D. P. and X. K. M., all of them with court address in the city of Sofia – lawyer M. I., with legal ground Article 71, paragraph 1, subparagraph 2, second sentence of the Protection against Discrimination Act for sentencing V. N. S. with work address in the city of Sofia, 2 Narodno Sabranie square – Narodno Sabranie, to restore the situation before the violation, through public excuse.
The judgment may be appealed against to the Sofia City Court, within 14 days following the notice of its delivery.

Interpretation of Article 6 of the Constitution 
35. Judgment No. 14 of 10.11.1992 on constitutional case No. 14/92 of the Constitutional Court
Reporting judge Milena Jabinska 
(promulgated in State Gazette issue 93 of 1992)
The President of the Republic requested interpretation of Article 6 of the Constitution whether the equality of all citizens before law also means equality before all normative acts; whether mentioned social grounds represent examples or explicit list prohibiting restriction of rights or privileges; and do privileges effect breach of the equality before law. 
Generally, privileges breach the equality principles. Semantically, the term privilege is derived from privus legis, i.e. outside law. Therefore in a law-ruled state they shall be considered priori excluded. Equality before law means equality of all citizens before law and State authorities’ obligation to treat them equally. 
In certain cases, however, the Constitution permits some socially necessary and socially justified privileges. They are created to overcome the existing inequality with the aim to achieve the desired postulated equality. Such is, for example, the provision of special protection under Article 47, paragraph 4 and Article 51, paragraph 3 for abandoned children who shall enjoy the protection of the State and society and for elderly without relatives and unable to support themselves, as well as persons with physical and mental disabilities.
The unambiguous and explicit listing of social criteria whereto no restriction of rights or provision of privileges shall be permitted, is a guarantee against unjustified enlargement of the grounds allowing restriction of citizen’s rights or privileges.
As it was clarified above, Article 6, paragraph 2 of the Constitution stipulates exhaustively social grounds whereto restriction of rights or provision of privileges shall be prohibited. To permit privileges on those grounds shall be an infringement of the citizens’ equality before law principle. 
On the ground of the above-sated reasons and based on Article 149, paragraph 1, item 1 of the Constitution, the Constitutional Court
DECIDED:
1. Equality of all citizens before law by virtue of Article 6, paragraph 2 of the Constitution shall mean equality before all normative acts.

2. The social grounds whereto no restriction of rights or provision of privileges shall be permitted are explicitly listed in Article 6, paragraph 2 of the Constitution.

3. Privileges on the social grounds laid down in Article 6, paragraph 2 of the Constitution shall breach the principle of citizens’ equality before law.

Justice Milcho Kostov signed the Judgment with dissenting opinion, enclosed to the case file. 
Section II

Multiple Discrimination

36. Judgment No. 7081 of 19.07.2005
on administrative case No. 4402/2005 of the Supreme Administrative Court, II panel
reporting judge Vesselina Teneva

Discrimination on grounds of age and gender
Multiple discrimination

Article 4, paragraph 1 and Article 74, paragraph 2 of the Protection against Discrimination Act 

Article 2 of Integration of People with Disabilities Act
The requirement, established by the Rules for Implementation of the Integration of the People with Disabilities Act, for receiving of electric powered wheelchair - men to be under the age of 65 years and women to be under the age of 60 years - is discriminatory.
One of the main purposes of the Integration of People with Disabilities Act is to be secured equality for the people with disabilities. It is unacceptable, this basic principle to be infringed, through establishing of restrictions with a normative act of lower degree, envisaging different criteria, leading to limitation of the rights of the people with disabilities, when there are the medical conditions for granting of technical auxiliary equipment – electric powered wheelchair. Because of that, the age limitations and different age for granting of technical auxiliary equipment, depending on the gender, introduced by the Rules for Implementation of the Integration of the People with Disabilities Act, violate the prohibition against unequal treatment.
...

On the ground of the above-sated reasons and based on Article 5, paragraph 1, in conjunction with Article 12, paragraph 5, Article 23 of the Supreme Administrative Court Act, the Supreme Administrative Court, five-member panel,

DESIDED

IT ABOLISHES as unlawful subparagraph 12, letter “B” in column “Note” of the table of Appendix No 7 to Article 40, paragraph 1 of the Rules for Implementation of the Integration of the People with Disabilities Act, adopted with Decree No 343 of the Council of Ministers of 17.12.2004, promulgated in State Gazette Issue 115 of 30.12.2004, entered into force on 01.01.2005, in its part “Right of electric powered wheelchair have men under the age of 65 years and women under the age of 60 years”.
37. Judgment No. 7622 of 18.07.2003

on administrative case No. 5063/2003 of the Supreme Administrative Court, five-member panel

reporting judge Svetla Petkova

Discrimination on grounds of gender and on grounds of personal status
Multiple Discrimination

Article 6, paragraph 2, of the Constitution of the Republic of Bulgaria 

Article 53, paragraph 6 of the Constitution of the Republic of Bulgaria

Article 3, letter “c” of the Convention against Discrimination in Education  

Article 10, letter “d” of the Convention on the Elimination of all Forms of Discrimination against Women 

Paragraph 1, point 11 of the Additional Provisions of the Protection against Discrimination Act 

The depriving of student mothers of the possibility to receive a scholarship for the time, during which they receive benefits for pregnancy, giving birth and parenting, has discriminatory character.
It places student mothers in unequal position, comparing to the rest of the students and limits the rights of student mothers on discriminatory grounds “gender” and “personal status”. Student mothers are treated less favorably than the other students, which have the same grades and income.
The implementation of the constitutional obligation of the state to support the motherhood cannot be a reason for non-fulfillment of other duty of the same level – to support the education. Because of that, there is no obstacle for simultaneously receiving of motherhood benefits and scholarship. As far as they keep their statute of university students, student mothers should have the right to scholarship under the conditions, provided for the other students.
...

On the ground of the above-sated reasons and based on Article 23 of Supreme Administrative Court Act, the Supreme Administrative Court, five-member panel, 

DECIDED:

IT ABOLISHES as unlawful the provision of Article 3, paragraph 6 of Decree No. 90 of the Council of Ministers of year 2000, on the Conditions and Procedures for Providing of Scholarships for the Students, PhDs and Post-graduate Students by the State High Schools and Educational Institutions (Promulgated in the State Gazette Issue 44 of 30.05.2000, entered into force on 01.10.2000; amended issue 45 of 02.06.2000, amended and supplemented issue 60 of 06.07.2001, entered into force on 06.07.2001, issue 30 of 22.03.2002 entered into force 22.03.2002, amended issue 83 of 30.08.2002, amended and supplemented issue 101 of 29.10.2002, entered into force on 29.10.2002).

The judgment is not a subject to appeal and enters into force in the day of its promulgation in the State Gazette. 

Section III

Rules of Procedure under the Protection against Discrimination Act

Burden of Proof

38. Judgment of 01.08.2005 

on civil case No. 2079/ 2004 of Sofia District Court, 49 panel,
judge Desislava Dobreva

Discrimination on grounds of ethnic origin

Procedural rules of Protection against Discrimination Act 
European Convention on Human Rights

Article 71 of the Protection against Discrimination Act

According to article 9 of the Protection against Discrimination Act the appreciation rests with the judge as to whether a conclusion can be done, that there is a discrimination, on the ground of some facts, which do not establish beyond a reasonable doubt the existence of discrimination, in order to accept that the discrimination is proven, if the respondent party does not establish that there has been no breach of the right of equal treatment. The claimant has to prove the discriminatory ground and the existence of the same other circumstances for him, in comparison with which, the respondent has committed violation, by treating other individual within the same situation more favorably.
The reverse prove by the respondent has to be full and to cover all facts, on which he is based, disproving the facts, established by the claimant. He has to prove facts, on which can be done a conclusion that there is no discrimination, or that the committed discriminatory acts are justified, in respect to the legitimate aim and that the means employed are appropriate and necessary.
The circumstances, within which the interview with the claimant was hold, as for example the questions he was asked, can be a basis for shifting of the burden of proof within the meaning of article 9 of the Protection against Discrimination Act.
...

On the grounds of the above stated reasons, the Sofia District Court 

DECIDED:

IT DECLARES THAT IT IS ESTABLISHED, in respect to the claim brought by M. A. A., on the grounds of Article 71, paragraph 1, subparagraph 1 of the Protection against Discrimination Act, that the refusal to be hired by “L” Ltd., having its seat and address of management in the city of Sofia, after an interview, hold in 05.02.2005, represents an act of direct discrimination, based on ethnic origin.
IT ORDERS, on the grounds of Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act “L” Ltd., having its seat and address of management in the city of Sofis, to pay to M. A. A. the amount of BGN 600, representing an indemnification for non-pecuniary damages – humiliation, offending of dignity and honor, suffered by M. A. A. as a result of direct discrimination, committed against him, based on ethnic origin, expressed in refusal to hire M. A. A. after an interview, hold on 05.02.2005. 

IT ORDERS, on the grounds of Article 64, paragraph 1 of the Civil Procedure Code “L” Ltd., having its seat and address of management in the city of Sofia, to pay to M. A. A. the amount of BGN 80, representing the costs for legal representation.
IT ORDERS on the grounds of Article 63, paragraph 3 of the Civil Procedure Code “L” Ltd., having its seat and address of management in the city of Sofia, to pay the due state fee, in the amount of BGN 39 to the bank account of Sofia District Court.
The judgment may be appealed against to the Sofia City Court within 14 days, following the notice of its delivery. 

39. Judgment of 05.01.2006

on civil case No. 2996/2005 of Sofia District Court, 49 panel 

judge Dessislava Dobreva

Procedural rules of Protection against Discrimination Act

Article 9 of the Protection against Discrimination Act 

The special rule for shifting of the burden of proof, envisaged in the provision of Article 9 of the Protection against Discrimination Act, has procedural character. That is why it has to be applicable also in respect to pending court procedures.
It is for the claimant to prove his allegations, that there are facts, which determine the possibility of discriminatory treatment. After proving his allegations, that there are facts, which determine that there is possible discrimination, the burden of prove shifts upon the respondent. He has to prove, within full, main reverse evidence, that there are facts, of which a conclusion can be done that there is no discrimination or, that the committed acts are justified, in respect to the legitimate aim and that the means employed are appropriate and necessary.
...

On the grounds of the above stated reasons, Sofia District Court

DECIDED:

IT DECLARES THAT IT IS ESTABLISHED on the grounds of Article 97, paragraph 1 of the Civil Procedure Code, in conjunction with Article 6, paragraph 2, in conjunction with Article 5, paragraph 2 of the Constitution of the Republic of Bulgaria, in conjunction with Article 1 of the International Convention on the Elimination of All Forms of Racial Discrimination, in conjunction with Article 5, paragraph 4 of the Constitution of the Republic of Bulgaria, in respect to the claim of I. I. I., personal number 0000000000, with court address in the city of Sofia, represented by the lawyer M. I., against the Prosecutor’s Office in the Republic of Bulgaria, having its address in the city of S, that with the phrases “the meeting … happened… with individuals … of gypsy origin.”, “And they (the people that did not follow the instructions), knowing the psychology of that population, have been mass, everyday phenomenon since the very beginning. As far as the ambition of every one was to collect more scrap and to earn more money, it was impossible to be stopped and the raids and violations were all over, and also the personages were changing all the time, responding to the rumor that there can be earned a lot of money”, “I. himself provoked the landslide … aiming at earning more money”, used in the Decrees of Razgrad District Prosecutor’s Office of 23.10.2003 and 07.12.2004 under file No. 460/2003, represents an act of direct discrimination, based on the ethnic affiliation.  

IT ORDERS on the ground of Article 49 of the Obligations and Contracts Act, the Prosecutor’s Office in the Republic of Bulgaria, with address in the city of S., to pay to I. I. I., with court address in the city of S., represented by lawyer M. I., the amount of BGN 500, representing indemnification for non-pecuniary damages – profound and durable painful emotions of humiliated dignity and injustice, suffered as a result of the direct discrimination, committed against him, based on the ground of ethnic belonging.

IT ORDERS on the grounds of Article 64, paragraph 1 of the Civil Procedure Code, the Prosecutor’s Office in the Republic of Bulgaria, with address in the city of S. to pay to I. I. I., personal number 0000000000, with court address in the city of Sofia, represented by the lawyer M. I., the amount of BGN 60, representing the paid state fee and remuneration for legal defense.  

The judgment may be appealed against to the Sofia City Court, within 14 days following the notice of its delivery. 

40. Judgment No. 1432 of 08.01.2008

on civil case No. 1405/2006 of the Supreme Court of Cassation, III civil panel,

reporting judge Vladimir Yordanov

Procedural rules of Protection against Discrimination Act 

The provision of Article 9 of the Protection against Discrimination Act represents a special procedural rule, establishing a specific allocation of the burden of proof in the process. If the claimant alleges facts, which determine the possibility of discriminatory treatment and the respondent dispute the contentions, the claimant has to prove these factual allegations. After proving the allegations of which a conclusion can be done, that there is discrimination, the burden of proof shifts to the respondent. It is for the respondent to disprove in full evidence the possibility.
...

On the grounds of the above-stated reasons the Court

DECIDED:

IT CONFIRMS the judgment No. 1667 of 27.07.2006 on civil case No. 1205/2006 of Plovdiv Regional Court, 9th panel, in its part, in which is confirmed the Judgment No. 17 of 17.03.2006 on civil case No. 3112/2005 of Plovdiv District Court, 7th civil panel, in its part, with which are dismissed the claims of D. D. M. against “BTC” AD, with legal grounds of Article 71, paragraph 1, subparagraphs 1 and 2 of the Protection against Discrimination Act.
IT LEAVES WITHOUT CONSIDERATION the claim brought by D. D. M. against the judgment No. 1667 of 27.07.2006 on civil case No. 1205/2006 of Plovdiv Regional Court, 9th panel, in its part with which is confirmed the Judgment No. 17 of 17.03.2006 on civil case No. 3112/2005 of Plovdiv District Court, 7th panel, with which is dismissed the claim of D. D. M. against “BTC” AD, with legal classification under Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act for the amount of BGN 1000.
IT TERMINATES THE PROCEDURE in this part.

IT ORDERS D. D. M. to pay to “BTC” AD the amount of BGN 200 (two hundred) remuneration for legal consultant in cassation instance.
In the part for termination of the procedure, the judgment may be appealed against with petition for review to the Supreme Court of Cassation, five-member panel, within 7 days of the notice to the claimant of its delivery.
41. Judgment of 16.01.2008

on civil case No. 3825/2006 of Sofia City Court, IV-B panel,

reporting judge Simeonov

Procedural rules of Protection against Discrimination Act

Discrimination on the grounds of ethnic origin

Article 9 of the Protection against Discrimination Act 

The special rule for shifting the burden of proof, established with the provision of Article 9 of the Protection against Discrimination Act, has a procedural character. Because of that, it has to be applied in the pending judicial procedures. Each matter, brought to the court, in which there are statements for violation of the right to equal treatment has to be considered as a procedure for protection against discrimination, within the meaning of Article 9 of the Protection against Discrimination Act, and the procedural rules for shifting of the burden of proof, envisaged in that provision will be applicable to the pending procedures.
...

On the grounds of the above-stated reasons, the Court

DECIDED:

IT CANCELS judgment of 20.04.2006, on civil case No. 16596 of year 2002 of Sofia District Court, 32nd panel in its part, with which is dismissed the claim brought by S. V. D. against PSAGBAL „S. S.” AD, with legal classification under Article 97, paragraph 2 of the Civil Procedure Code for termination in the future the unlawful acts of race discrimination as unproved and terminates the procedure in that part.
IT CANCELS judgment of 20.04.2006 on civil case No. 16596 of year 2002 of Sofia District Court, 32nd panel, in its part with which is dismissed the claim brought by S. V. D. against PSAGBAL „S. S.” AD, with legal classification under Article 45 of the Obligations and Contracts Act, for paying of the amount of BGN 50, indemnification for non-pecuniary damages, and instead decides as follows: 

IT ORDERS on the grounds of Article 49 in conjunction with Article 45 of the Obligations and Contracts Act PSAGBAL „S. S.” AD to pay to S. V. D. the amount of BGN 50, indemnification for non-pecuniary damages, together with the statutory interest for the period between 28.02.2002 and the final payment of the amount. 

IT ORDERS on the grounds of Article 64, paragraph 1 of the Civil Procedure Code PSAGBAL „S. S.” AD to pay to S. V. D. the amount of BGN 121,50 for costs and expenses.

IT ORDERS on the grounds of Article 60, in conjunction with Article 63, paragraph 3 of the Civil Procedure Code, PSAGBAL „S. S.” AD to pay to the account of Sofia City Court t he amount of BGN 1 – costs and expenses. 

The judgment is final.

The claim under Article 71, paragraph 3 of the Protection against Discrimination Act

42. Ruling of 13.04.2005 

on civil case No. 1756/2005 of Sofia District Court, 27 panel, 

judge Vladimir Valkov

Procedural rules of the Protection against Discrimination Act 

Article 71, paragraph 3 of the Protection against Discrimination Act

Article 71, paragraph 3 of the Protection against Discrimination Act establishes the right of the non-profit legal entities, registered to act in public interest, to bring on their behalf separate claim for collective protection of rights of multitude people, affected by discriminatory practices. By contrast with the claim under Article 71, paragraph 2 of the Protection against Discrimination Act, in the claim under Article 71, paragraph 3 of the Protection against Discrimination Act, the claimant is not a procedural representative of the damaged people.
...

On the grounds of the above-stated considerations the present plenary session holds that the right of suit is not appropriately exercised and because of that the court
ORDERED:

IT TERMINATES the procedure on civil case No. 1756/05 of Sofia District Court, 27th Panel.

The ruling may be appealed against to Sofia City Court within 7 days of the notice to the claimant of its delivery, as within the same term has to be presented a proof for deposited state fee, amounting to BGN 5 to the account of Sofia City Court.
43. Ruling No. 216 of 01.08.2006

on civil case No. 160/2006 of the Supreme Court of Cassation, II civil panel,

reporting judge Borislav Belazelkov

The procedure is under Article 218к, in conjunction with Article 217, paragraph 1 of the Civil Procedure Code.

The ruling of Sofia City Court of 05.01.2006, on civil case No. 2544/2005 for returning of the claim is appealed.
AEIHR is not satisfied by the ruling and appeals it in due time with complaint for illegitimacy, considering that suit is admissible.
The Supreme Court of Cassation, Second Civil Panel finds that with the appealed ruling is affirmed the ruling of the first instance court , with which is ended the procedure under the case and finds that the ruling is subject to cassation appeal according Article 218a, letter “c” of the Civil Procedure Code. The complaint is submitted in due time and is in order.

...

On the grounds of the above-stated reasons, the Supreme Court of Cassation, Second Civil Panel
ORDERED:

IT CANCELS the ruling of Sofia City Court of 05.01.2006 on civil case No. 2544/2005.

IT REFERS the case to Sofia District Court for considering of the claims.
Determination of measures for termination of the violation
44. Ruling of 07.06.2006 

on civil case No 1852/2006 of Sofia City Court, IV-b panel,

judge Maya Russeva

Procedural rules of the Protection against Discrimination Act 

Harassment and Incitement to discrimination

Article 71, paragraph 1, subparagraph 2 of the Protection against Discrimination Act

The text of Article 71, paragraph 1, subparagraph 2 of the Protection against Discrimination Act contains general formulation – the respondent to be sentenced to restore the situation before the violation. It is a blank provision and giving a judgment on a claim on the grounds of Article 71, paragraph 1 of the Protection against Discrimination Act, in respect to the claim of the claimant, the court has to point out the particular measure, through which the restoration of the situation before the violating can be possible. 

...

On the grounds of the above-stated reasons, the court 

ORDERED:

IT CANCELS the Order of 06.02.2006 of Sofia District Court, 42 panel, on civil case No. 2860/2006, with which the claim of Y. B. M. against V. N. S., with incoming number 3632/31.01.2006, on which was initiated civil case No. 2860/2006 was returned, in its part, in which it was asked the respondent to be sentenced to restore the situation before the violation.
IT REFERS the case Sofia District Court, 42 panel, to undertake the further procedural actions.
The ruling is final. 

45. Ruling of 27.09.2006

on civil case No. 1756/2005 of Sofia District Court, 27 panel
judge Vladimir Valkov

Procedural rules of the Protection against Discrimination Act 

Article 71, paragraph 1, subparagraph 2 of the Protection against Discrimination Act

Article 10 of the Protection against Discrimination Act

In bringing of a claim with allegations for violation of the prohibition of unequal treatment, expressed in inaction by the respondent, the protection provided by Article 71, paragraph 1, subparagraph 2 of the Protection against Discrimination Act, is the respondent to be sentenced to cease the inaction. Pointing out of particular administrative measures, which the respondent has to undertake, broadens the scope of that protection, beyond the judicial competence of the court. The court does not have the authority, within considering of a claim for termination of discrimination, to sentence the respondent to do or not to do something additional, or something different from acts and omissions, which represents discrimination in concrete case.

...

On the grounds of the above-stated, the court

ORDERED:

IT RETURNS the claim, in the part in which there is a claim against the Ministry of Education and Science for termination of the permanent practice of determining of the number of men and women to be admitted in the specialty “LAW”.
The order may be appealed against to Sofia City Court.
46. Ruling No. 1639 of 16.02.2007 

on civil case No. 3741/2006, of Sofia City Court, ІV panel 

judge Petar Teodosiev
The procedure is under Article 213 and the following of Civil Procedure Code.
It is initiated under a complaint brought by AEIHR in the town of P, against a ruling of 27.09.2006 on civil case No. 1756/2005 of the Sofia District Court, 27th panel, with which was returned the civil claim of the claimant, in the part with which is brought a claim on Article 71, paragraph 1, subparagraph 2 of the Protection against Discrimination Act, against the Ministry of Education and Science. The objections in the complaint are that it is in order, and the instructions, on the grounds of which the claim is dismissed, are unlawful – the claim is for sentencing of the respondent to terminate its unlawful action, and not to undertake specific measures. That is why such measures cannot be individualizes as far as they are not a subject of the defense, which was asked.
...

On the grounds of the above-stated reasons, Sofia City Court

DECIDED:

IT RESCINDS the ruling of 27.09.2006, on civil case No. 1756/2005 of Sofia District Court, 27 panel.

IT REFERS the case to Sofia District Court, 27th Panel, to be set the day for the first hearing.
The ruling is final.

Discrimination resulting from acts and decisions of administrative bodies

47. Judgment of 19.12.2005 

on civil case No. 1525/2005 of Sofia District Court, 45 panel,
judge Aglika Adamova

Procedural rules of the Protection against Discrimination Act
Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act

The Protection against Discrimination Act is special in respect to State Liability Act for Damages, Inflicted on Citizens in its part, concerning the determination of the elements of the tort – the act and its unlawfulness. In respect to the other elements of the damage, as well as the persons, which are liable for it, the general rule will be applicable.
Within the scope of the procedure under Protection against Discrimination Act and taking into account the provisions of Article 15, paragraph 2 of the Law on Normative Acts, the court is competent to comment the lawfulness of the sub-delegated legislation in respect to the enforcing of the respective legal provision, instead of that included in the sub-legislative regulation. 

...

On the grounds of the above stated reasons, Sofia District Court

DECIDED:

IT DISMISSES the claim with legal grounds Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act, brought by P. A., against the Ministry of Healthcare, for the amount of BGN 2 500. 

IT DISMISSES the claim with legal grounds Article 1 of State Liability Act for Damages, Inflicted on Citizens, brought by P. A. against the Ministry of Healthcare, for the amount of BGN 2 500.
IT ORDERS P. A. to pay a state fee on the account of Sofia District Court in the amount of BGN 10 on the basis of Article 10.  

The judgment may be appealed against to Sofia City Court, within 14 days, following the notice of its delivery. 

48. Judgment of 22.02.2007

On civil case No. 835/2006 of Sofia City Court,   

Reporting judge Genika Mihailova

Procedural rules of the Protection against Discrimination Act
When the discriminatory act is committed by a state body or officials, the claim for compensation of the damages, suffered by the citizens will be qualified under article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act.  The specifics are in respect to procedure, under which the case has to be examined – State Liability Act for Damages, Inflicted on Citizens. Substantive connection between Protection against Discrimination Act and State Liability Act for Damages, Inflicted on Citizens does not exist. 
...

On the grounds of the above stated reasons, the court

DECIDED:
IT NULLIFIED the judgment of 19.12.05 on civil case No 1525/2005 in its part in which Sofia District Court, 45 panel, dismisses the claim with legal grounds Article 1 State Liability Act for Damages, Inflicted on Citizens, instead of which orders: 
IT TERMINATES the procedure under the claim with legal ground Article 1 of State Liability Act for Damages, Inflicted on Citizens, brought by P. G. A. from the city of Sofia, against the Ministry of Health Care of the Republic of Bulgaria for the amount of BGN 2 500.
IT RESCINDS the first instance judgment in its part, with which the claim with legal grounds Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act has been dismissed and instead of that:

 IT ORDERS  Ministry of Healthcare of the Republic of Bulgaria to pay to P. G. A. the amount of BGN 2 500, indemnification for non-pecuniary damages, together with the statutory interest as of 01.03.2005.
The judgment may be appealed against in the part in which it is nullified to the Supreme Court of Cassation, within 30 days, following the notice of its delivery. In the remaining part, the judgment cannot be appealed.
49. Judgment No. 556 dated 30.06.2008 on civil case No. 1514/2007 of the Supreme Court of Cassation
IV civil division, CC
Judge Mimi Furnadjieva
 
Maintenance of architecture environment impeding the access of persons with disabilities to public spaces
Liability for discrimination resulting from administrative bodies’ passive negligence 

Article 4, Article 5, Article 71, Paragraph 1, items 2 and 3 of the Protection against Discrimination Act 

Article 27, Article 28 of the Law on the protection, rehabilitation and social integration of invalids 
Article 4 of the Protection against Discrimination Act explicitly prohibits any direct or indirect discrimination on the ground of disability, while the text of Article 5 of that Act qualifies the construction and maintained of architectural environment hindering the access to public spaces for persons with disabilities as discrimination. The lack of accommodated environment and the persisting architectural barriers in the streets and pedestrian zones of the municipality, the lack of obligatory equipment for access of persons with disabilities to all edifices of public significance and the insufficient number of transport vehicles adapted to persons with motive disabilities, constitutes discrimination in the meaning of Article 5 and Article 4 of the Protection against Discrimination Act and the liability for that deed lies on the Municipality. Undertaking initial steps for elimination of discriminatory deeds does not imply the opposite conclusion  since the Municipality failed to fulfill its obligation to ensure equal treatment for all persons, irrespectively of the imperative normative provisions and the ordinance on provision of funding.
The right to compensation emerges in cases where it’s established respondent’s deliberate discriminatory treatment on one or more protected grounds listed in Article 4 of the Protection against Discrimination Act, resulting in incurred damages.

On the grounds of the above stated reasons, the Supreme Court of Cassation, panel of fourth civil division,
DECIDED:
IT CANCELS the appeal Judgment No. 523 of 15.01.2007 enacted on civil case No. 722 on the docket of the Appellate Court in the city of P. for 2006 and instead ENACTS:

IT ORDERS that the Municipality of P., with address in the city of P., S.S. square, shall pay D.G.G., personal identification number XXX, with address in the city of P., V.L. street, the amount of BGN 10 500.00 (ten-thousand-and-five-hundred levs) for non-pecuniary damages for the period 01.01.2001-14.06.2005, ensuing from discriminatory treatment by virtue of Article 5, Protection against Discrimination Act, together with the statutory interest over the amount, as of June 14, 2005.

IT ORDERS that the Municipality of P., address stated, shall terminate the discriminatory treatment of D.G.G. by eliminating the existing architectural barriers and maintenance of architectural  environment impeding the access of persons with disabilities to public places, and shall refrain in future from the abovementioned discriminatory treatment of D.G.G., with stated address of residence.

IT ORDERS that the Municipality of P., with stated address, shall pay D.G.G., with stated address of residence, the amount of BGN 182.50 (one-hundred-eighty-two levs and 50 stotinki) – costs incurred for a lawyer.

IT ORDERS that the Municipality of P., with stated address, shall pay to the bank account of the Supreme Court of Cassation the amount of BGN 480 (four-hundred and eighty levs) – statutory tax for the claims filed and the amount of BGN 160.00 (one-hundred and sixty levs) – fees for two expert witness opinions.

The judgment is final.
Generic Jurisdiction of claims under Article 74, paragraph 2 of the Protection against Discrimination Act 
50. Ordinance No. 15 of 08.04.2009 on civil case No. 7/2009 of a combined Five-member Panel of the Supreme Court of Cassation and the Supreme Administrative Court
Judge Lilyana Papazova

Article 71, paragraph 1, Article 74, paragraph 2 of the Protection against Discrimination Act 
On claims grounded on Article 71, paragraph 1 of the Protection against Discrimination Act, the Administrative Court shall be the competent authority.
The provisions of Article 71 of the Protection against Discrimination Act do not vest administrative courts with the competence to judge compensation claims for damages incurred by illegitimate administrative acts, actions or negligence of administrative bodies but only defines claim’s legal grounds and court’s jurisdiction. 

District courts shall be competent to hear cases under Article 71 of the Protection against Discrimination Act only for damages ensuing from equality relations; however they shall not be vested to hear cases involving exercising of authority relations. In all cases under Article 74 paragraph 2 of the Protection against Discrimination Act involving citizens claiming damage compensations for infringements ensuing from illegitimate acts and ordinances, actions or negligence of public bodies and state officials, disputes shall fall under the administrative courts’ jurisdiction.

On the grounds of the above stated reasons, the combined five-member panel of the Supreme Court of Cassation and the Supreme Administrative Court of the Republic of Bulgaria
O R D A I N E D:

The Administrative Court of Stara Zagora shall be competent to judge on the claim under Article 71 of the Protection against Discrimination Act filed with Writ No. 58 of 3.01.2008 by M.G.H. against M.P.
IT FORWARDS the case for the jurisdiction of the Administrative Court of Stara Zagora.

A copy of this Ordinance shall be provided to Stara Zagora District Court for information.

The Ordinance cannot be appealed.

Court-approved settlement under the Protection against Discrimination Act 

51. MINUTES

The town of B, year 2005

DISTRICT COURT in the town of B … in a public hearing …. Year 2005 with members:
CHAIRPERSON: М. Т.
Jurors: 1.
2.
With the participation of the secretary K.A. and the prosecutor … considered the case … of 2005, reported by the judge Т.
In the spirit of mutual understanding and cooperation, the parties of the present dispute, taking into consideration the homogenous ethnic background (100 %) of the pupils of “G. S. R.” Primary School in the town of B., and fighting and counteracting to all forms of racial discrimination and segregation in education, aiming at improving and quickening of the integration of the different ethnic groups, as acknowledging the active and unconditional actions of the M. C. of the town of B and “G. S. R.” Primary School for the integration of 60 children, which are being educated in mixed schools and kindergartens, achieved the following agreement, on the grounds of article 125 of the Civil Procedure Code, with which agree to solve the dispute and to terminate the court procedure under the following conditions:  

The governing body of “G. S. R.” Primary School in the town of B, obliges together with Municipal Administration and Municipal Council of the town of B., observing the requirements of the Bulgarian Legislation in the sphere of education and educational requirement, approved by the Ministry of Education and Science:
· To participate actively in the elaboration and submitting until 15.12.2005, for approval by the Municipal Council, of additions to the Municipal Development Plan, with a section for educational integration of the children and students belonging to the ethnic minorities;

· To co operate for emancipation of the Roma children and their integration in the public life of the Country;

· To encourage the creativeness of the children;

· To co-operate for the increasing of the qualification and preparedness of the teachers to work in multicultural and multiethnic environment and to work with bilingual children;

· To encourage and secure participation of the teachers in programs, organized by the Ministry of Education or NGOs for education for teachers in ethnic tolerance and education in counteracting against cases of negative attitude against Roma community as well as courses for familiarizing with the Roma culture.
With the present settlement the parties agree in the future strictly to fulfill their duties, resulting from the agreement, as with its signing terminates their dispute.

AGREED:

…………………….





………………….


/Signature/






/Signature/

The Court considers that the presented written settlement does not contradict to the law and the good moral and finds that it has to be accepted and approved by the present court, and in this respect terminates civil case No … of B. District Court, and 

ORDERS:

IT ACCEPTS and approves the settlement between the European Roma Rights Center, represented by D. P. on one hand and IV Primary School G. S. Rakovski, represented by its headmaster T. Y. 

IT TERMINATES the court procedure on civil case No ……. and sends the case to the archive. 

The RULING for termination may be appealed against within 7 days as of today.
THE MINUTES ended at 9.15 a. m. and were prepared during the court hearing.

SECRETARY:  .........
CHAIRPERSON: .....................
52. MINUTES

Year 2005
Town of S.
S. District Court, 
civil panel,
In public hearing with the following members:
CHAIRPERSON: S.A.
Secretary: M. G.
Considers the civil case No. … reported by the judge

THE PARTIES DECLARE that they have come to an agreement on the subject of the dispute and are asking the court to approve the settlement under the following conditions:
In respect to the claims, brought on the grounds of Article 71, paragraph 1 of the Protection against Discrimination Act, the parties come to an agreement on the fact that the existence of a isolated on ethnic ground classes in the first grade for the school year 2004/2005 „P. G. К." Primary School represents prohibited form of discrimination.
The governing body of „P. G. К." Primary School in the town of S. obliges, in accordance with the requirements of the Bulgarian legislation in the sphere of education and educational requirements, approved by the Ministry of Education and Science, as well as in unison with the European educational traditions:
1. To elaborate individual plans for educational activities for each student with specific educational needs. To make additional contacts with the parent of those children, aiming at joining of the parents to the efforts of the pedagogues. For that purpose to be asked the help of the professional psychologists and other experts. To be organized educational courses with parents of Roma children with financial and methodological support of NGOs. 

2. To be broaden and diversified the forms of extracurricular activities in order to be supported the intellectual and physical development of the students.

3. In cooperation with the Regional Inspectorate on Education and the Ministry of Education and Science, teachers of „P. G. К." Primary School to be included in qualification courses for work with children with specific educational needs.

4. To co operate for emancipation of Roma children and their integration in the public life of the Country.

5. To encourage the creativeness of the children.

6. To co-operate for increasing the qualification and preparedness of the teachers to work in multicultural and multiethnic environment and to work with bilingual children.

7. To encourage and secure participation of the teachers in programs, organized by the Ministry of Education or NGOs for education for teachers in ethnic tolerance and education in counteracting against the cases of negative attitude against Roma community as well as courses for familiarizing with the Roma culture.


The parties declare that with the agreement all relations between them are settled and that the claimants will not ask for compensation on the grounds of Article 71, paragraph 1, subparagraph 3 of the Protection against Discrimination Act.

AGREED:

…………………….




…………………..



/Signature/




/Signature/

The Court considers that the presented written settlement does not contradict to the law and the good moral and 

ORDERS:

IT APPROVES THE SETTLEMENT REACHED BY THE PARTIES 
IT TERMINATES THE CIVIL PROCEDURE ON CASE No …

The ruling for termination of the procedure may be appealed against to Sofia City Court within 7 days as of today. 
DISTRICT JUDGE: 

SECRETARY:

Section IV
Damages
Damages under Article 74 of the Protection against Discrimination Act 
53. Judgment of 5.11.2009 on civil case No. 469 /2009 of Gabrovo Regional Court 

Judge Blagovesta Kostova

Article 74, paragraph 1 of the Protection against Discrimination Act 

In that court case, the claimant shall prove that the respondent has committed discriminatory actions upon him. Those actions have been established in a Decision of the Commission for Protection against Discrimination; therefore the Court shall take them as indisputably proven and shall not collect new evidence on those actions.
On the grounds of the above-stated reasons, the Court
DECIDED
IT ORDERS that O.P.T. Ltd., having its seat and address of management in the city of G., XXX Street, represented by its manager K.P.E. shall pay to K.D.K. personal identification number ********** ***, through Legal Firm “N.M. and Co.” represented by barrister I.J. *** the amount of BGN 8000.00 /eight-thousand levs/ constituting compensation for suffered non-pecuniary damages resulting from discriminatory treatment established in Judgment No. 162/2008 of the Commission for Protection against Discrimination of the Republic of Bulgaria, together with the statutory interest over the amount reckoned from 06.03.2009 on the ground of Article 74 paragraph 1 of the Protection against Discrimination Act.

IT ORDERS that O.P.T. Ltd., having its seat and address of management in the city of G., XXX Street, represented by its manager K.P.E. shall pay to K.D.K. personal identification number ********** ***, through Legal Firm “N.M. and Co.” represented by barrister I.J. *** the amount of BGN 1440.00 /one-thousand-four-hundred-and-forty levs/ constituting compensation for suffered pecuniary damages resulting from discriminatory treatment established in Judgment No. 162/2008 of the Commission for Protection against Discrimination of the Republic of Bulgaria, together with the statutory interest over the amount reckoned from 06.03.2009, by virtue of Article 74, paragraph 1 of the Protection against Discrimination Act.

IT DISMISSES the claim filed by K.D.K. personal identification number ********** ***, through Legal Firm “N.M. and Co.” represented by barrister I.J. *** against O.P.T. Ltd., having its seat and address of management in the city of G., XXX Street, represented by its manager K.P.E., for the amount of BGN 5000 (five-thousand levs), as ill-founded and unsubstantiated on the ground of Article 74 paragraph 1 of the Protection against Discrimination Act.

IT ORDERS that O.P.T. Ltd., having its seat and address of management in the city of G., XXX Street, represented by its manager K.P.E. shall pay to K.D.K. personal identification number ********** ***, through Legal Firm “N.M. and Co.” represented by barrister I.J. *** the amount of BGN 1000.00 / one-thousand levs/ costs on the court case.

IT ORDERS that O.P.T. Ltd., having its seat and address of management in the city of G., XXX Street, represented by its manager K.P.E. shall transfer to the bank account of G. Regional Court statutory fee amounting to BGN 377.60 /three-hundred-seventy-seven levs and 60 stotinki/.

 IT ORDERS that O.P.T. Ltd., having its seat and address of management in the city of G., XXX Street, represented by its manager K.P.E., shall transfer to the bank account of G. Regional Court the amount of BGN 150.00 (one-hundred-and-fifty levs) costs on the court case.

The Judgment shall be published in the public register of G. Regional Court.

Following Judgment’s publication in the Court’s public register, a copy of the judgment shall be served to the parties. 
The judgment may be appealed against to GABROVO DISTRICT COURT within 14 days following the notice of its delivery to Parties. 
 

54. Judgment No. 34 of 18.03.2010 on civil case No. 39/2010 of Gabrovo District Court 

Judge V. Genjova
 
Judgment No. 431/05.11.2009 ruled on civil case No. 469/2009 ruled by the Gabrovo Regional Court judged that O.P.T. Ltd. *** shall pay K.D.K ***, by virtue of Article 74, paragraph 1 of the Protection against Discrimination Act, the amount of BGN 8000 (eight thousand levs), as a compensation for non-pecuniary damages incurred and the amount of BGN 1440 (one-thousand-four-hundred-and-forty levs) as a compensation for sustained pecuniary damages resulting from discriminatory treatment established in Decision No.162/2008 of the Commission for Protection against Discrimination of the Republic of Bulgaria, together with the statutory interest as of 06.03.2009, repealing the claim for non-pecuniary damages above the amount granted, i.e. the full laid claim of BGN 13000, because it is ill-founded.

On the grounds of the above-stated reasons, the Court
DECIDED
 

IT CANCELS Judgment No.431/05.11.2009, ruled on civil case No 469/2009 of Gabrovo District Court, IN ITS PART ruling that O.P.T. Ltd. *** shall pay K.D.K *** compensation for non-pecuniary damages, resulting from discriminatory treatment as established in Decision No.162/2008 of the Commission for Protection against Discrimination of the Republic of Bulgaria, amounting to BGN 3000 /three-thousand levs/ by virtue of PaDA Article 74, paragraph 1, and IN ITS PART ruling that the defendant shall pay a statutory fee above the amount of BGN 176 /one-hundred-seventy-six/, and RULED INSTEAD:

IT DISMISSES the damages claim laid by K.D.K *** versus O.P.T. Ltd. *** for sustained non-pecuniary damages resulting from the discriminatory treatment established in Judgment No. 162/2008 of the Commission for Protection against Discrimination of the Republic of Bulgaria, for the amount over BGN 3000 to the amount of BGN 8000, on the ground of Article 49 of the of the Obligations and Contracts Act in conjunction to Article 74, paragraph 1 of the Protection against Discrimination Act, as unjustified and unsubstantiated.

IT CONFIRMS judgment No.431/05.11.2009 ruled on civil case No. 469/2009 of the docket of Garovo District Court in the remaining part, alternating the legal ground of Article 74, paragraph 1 of the Protection against Discrimination Act with Article 49 of the Protection against Discrimination Act in conjunction to Article 74, paragraph 1 of the Protection against Discrimination Act.
 
The judgment may be appealed against to the Supreme Court of Cassation within 30 days following the notice of its delivery.

 
55. Judgment of 03.04.2009 on administrative case No. 1658/2008 of Varna Administrative Court 
Judge Rositsa Tsvetkova 

Article 74, paragraph 2 of the Protection against Discrimination Act 
In order to accept that each and every of the individual claims laid is proved in substance, the presence of the following facts shall be established: 1. a breach of rights by virtue of the Protection against Discrimination Act, as established by the Commission for Protection against Discrimination; 2. actual pecuniary or non-pecuniary damages sustained by the claimant; 3. the damage is a direct or indirect result of the breach of rights. On the ground of Article 52 of the Obligations and Contracts Act, the amount of compensation for a personal tort shall be determined ex aequo et bono by the court.
On the grounds of the above-stated reasons, the Court
DECIDED:
IT ORDERS that Municipality of V. shall pay to S.I.M. from the city of V., V.D. Street #, entrance 0, floor 0, apartment 0, by virtue of Article 1, paragraph 2 of the State Liability Act for Damages Inflicted on Citizens (hereto: the State Liability Act) and Article 74, paragraph 2 of the Protection against Discrimination Act, a compensation for sustained non-pecuniary damages amounting to BGN 8000, together with the statutory interest as of 06.12.2005 to amount’s complete payment. IT DISMISSES the non-pecuniary damages claim in its remaining part to its full amount of BGN 26 000 (twenty-six thousands levs) as ILL-FIUNDED.

IT DISMISSES the claim on the ground of Article 1, paragraph 2 of the State Liability Act and Article 74, paragraph 2 of the Protection against Discrimination Act, laid by S.I.M. from the city of V., V.D. Street #, entrance 0, floor 0, apartment 0 versus the municipality of V., for compensation for pecuniary damages amounting to BGN 7058.86, together with a delay compensation amounting to BGN 1007.92 and together with the statutory interest over the amount, as of the date of writ’s filing to the complete reimbursement of the amount.

IT ORDERS that S.I.M. from the city of V., V.D. Street #, entrance 0, floor 0, apartment 0 shall reimburse the Municipality of V. for the costs incurred for court fees and taxes amounting to BGN 650.

IT ORDERS that the Municipality of V. shall reimburse to the bank account of V. Administrative Court the amount of BGN 80 (eighty levs) constituting costs for external expertise.

The judgment may be appealed against to the Supreme Administrative Court within 14 days following the notice of its delivery. 
Section V
Court Case-law under the Penal Code
56. Judgment of 04.08.2009 on penal case of general nature No. 255/2009 of Ihtiman District Court 

Judge Anelia Ignatova

Crimes against national and racial equality
Article 162, paragraph 1 of the Penal Code 
 
The nature and intent of defendant’s statement declared in front of the camera of Nova TV and aired in the central news emission “Calendar”, stating that “all Bulgarians deserve to die", is essentially capable of inciting racial hostility and hatred. With that act the defendant propagated and incited racial hatred – a crime under Article 162, Para.1 of the Penal Code. 
On the grounds of the above-stated reasons, the Court
DECIDED
It finds A.A.A., born on ................. in the town of Ihtiman, Sofia District, personal identification number:....................., residing in the town of Ihtiman, Street ....................., Bulgarian national, with primary level of education, single (living in factual cohabitation), having a clean record, unemployed, to be guilty for inciting to racial hatred by stating “all Bulgarians deserve to die” on 24.08.2008 around 7:20 P.M. in the town of Ihtiman, Sofia District, as recorded and broadcasted in the air of Nova TV “Calendar” central news program, which deed constitutes a crime under Article 162, paragraph 1 of the Penal Code.

IT DISMISSED from detainment A.A.A., born on ................. in the town of Ihtiman, Sofia District, personal identification number:....................., of penal liability on the grounds of Article 78a of the Penal Code and SHALL IMPOSE ADMINISTRATIVE SANCTION – A FINE AMOUNTING TO BGN 500 /five hundred levs/.

57. Judgment of 06.10.2008 on appellate penal case of general nature №145/2008 of Montana District Court 
Reporting judge Oleg Sofroniev 
Crimes against national and racial equality 
Article 162, paragraph 1 of the Penal Code 
Dissemination of propaganda and agitation materials – leaflets calling Roma not to vote for the candidate mayor of Berkovitsa I.V. because he was a coalition partner to V.S., the leader of Ataka political party, notorious for his racist statements such as “boiling Gypsies to soap” unmasking him as an enemy of all Gypsies in Bulgaria, - constitutes incitement to racial hatred which is a crime under Article 162, paragraph 1 of the Penal Code. 

On the grounds of the above-stated reasons and on the ground of Article 334, Para.1, item 6 of the Penal Code, the District Court
DECIDED:
IT CONFIRMS the sentence of 30.05.2008 on penal case of general nature No. 113/2008 of the docket of Berkovitsa District Court.
THE DECISION cannot be appealed to court of cassation.
58. Judgment of 04.10.2010 on appellate penal case of general nature No. 1012/2010 of Stara Zagora District Court 

Reporting judge Tatiana Gyoneva

Crimes against national and racial equality
Article 162, paragraph 2 of the Penal Code 
The first provision of Article 162, paragraph 2 of the Penal Code covers the application of violence against another because of his race or nationality. To address swear words and insults relating to the Negroid race of the victim do not constitute crime under the above provision’s intention but do prove defendant’s motive – “because of his race”. In this particular case, the appellate court established as undoubtedly proven that the defendant G.G. has applied violence against the victim Sh.M. by punching him twice in the head with his right fist wearing metal knuckle-duster. The in-depth analysis of collected evidence reveal, in the first place, that before striking the victim, the defendant G. was swearing him and calling him a “Negro” and “Gypsy”. Therefore, G. undoubtedly attacked the victim and hit him with knuckle-duster because of victim’s Negroid race. Even if the Court assumes that alleged swear words and insults to Sh.M. have not been proven, the Court cannot accept the pleadings that a violent assault on the victim does not constitute a crime under Article 162, paragraph 2 of the Penal Code, since it is proved prima facie that all members of the youth group, apart from the witness N.I., have addressed the victim with racial insults and epithets.
Following the reasons of the lower court, it shall be assumed that the attack wasn’t provoked by any cause and motive, according to the motions. In fact, that would mean to extract the punch /it shall be noted that the fist punches have been two/ from the context of the situation, i.e. blaming and refusing to accept the victim because of his race, which is unacceptable. The fact that the defendant G.G. hit the victim Sh.M. on the head with a knuckle-duster under the indisputable circumstances of offensive swears and curses referring to victim’s Negroid race, could be inspired solely from the group’s shared rude and aggressive attitude and rejection of that race; therefore, the deed falls under the penal norms of the incrimination brought. 

MOTIVES to sentence No.57/07.04.2010 pronounced on appellate penal case of general nature No.1012/2010 of the docket of Stara Zagora District Court. 
On the grounds of the above-stated reasons, the Court ruled a sentence.

OPERATIVE PART OF THE SENTENCE:
IT CANCELS Sentence No.217/10.11.2009 ruled on penal case of general nature No. 339/2009 of the docket of Stara Zagora District Court and IT enacts:  
IT FINDS the defendant G.G.G., personal identification number *************, residing in ***, Bulgarian national, having a clean record, primary education degree and single, to be GUILTY for attacking violently Sh.D.M. on 23.11.2008 in the town of Stara Zagora on the grounds of his race – hitting him with a knuckle-duster on the left side of victim’s head, shouting “Fuck your black mother! Niger, Gypsy!”, since the attacker, even if of juvenile age, clearly understood the nature and meaning of his deeds and was able to command his actions, thereof on the ground of Article 162 paragraph 2 in conjunction to Article 63 paragraph 1 item 4 of the Penal Code and Article 54 of the Penal Code, IT sentences him to one year imprisonment and public execration, which shall be fulfilled by the means of publishing the operative part of the sentence in “Starozagorski Novini” newspaper.

On the ground of Article 69 paragraph 1 in conjunction to Article 66, paragraph 1 of the Penal Code, IT POSTPONES the execution of the imprisonment sentence for the probation term of THREE YEARS, as of the sentence enactment.

THE SECTENCE can be appealed and protested against at the Supreme Court of Cassation within 15 days as of today’s date. 
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� EU Official Gazette L 328 of 6 December 2008, pages 55-58





� Articles162 – 166 and Article 172, Paragraph 1 of the Penal Code 


� The judgment has not entered into force. See also Judgment of 07.04.2008 on civil case No. 2585/07 of Sofia City Court, IV-D panel.


�	 The judgment has not entered into force.


�	 The judgment has entered into force.


�	 The judgment has entered into force.


�	 The judgment has entered into force.


�	 The judgment has entered into force.


�	 The judgment has not entered into force.


�	  The judgment has not entered into force


�	  The judgment has not entered into force


�	The judgment has entered into force


�	 The judgment has not entered into force.


�	 The judgment has not entered into force.


�	The judgment has not entered into force.


�	 The judgment has entered into force. See the judgments of the Plovdiv Regional Court and the Supreme Court of Cassation in this handbook /see Judgment No. 1934 of 14.10.2006 on civil case No. 862/2006 of Plovdiv Regional Court, IX civil panel, and Judgment No. 1302 of 28.11.2007 on civil case No. 1602/2006 of the Supreme Court, V Civil Division/


�	The judgment has entered into force.


� The decision has entered into force. 


�	The judgment has not entered into force.


�	The judgment has not entered into force.


� Editor’s note” Article 7, paragraph 1, item 14 of the Protection against Discrimination Act /SG, issue 69/2008/.


� See footnote 22.


�	The judgment has entered into force.


�	The judgment has entered into force.


� The Judgment has entered into force


� The Judgment has entered into force


� The Decision is entirely outturned by Judgment of 04.08.2010 on civil case No. 1440/2010 of Sofia District Court, which by the time of this handbook’s writing is not known to be appealed or enforced. 


� The judgment has not entered into force.


� The judgment has not entered into force.


� The judgment has entered into force.


� The judgment has entered into force.


� No information whether the judgment is final.


� There is no information, whether the decision is appealed and whether is entered into force. 





� The judgment has entered into force.


� The judgment has entered into force.


� The ruling is confirmed with a ruling of Sofia City Court, which is canceled with a Ruling No 216 of 01.08.2006 of Supreme Court of Cassation and the case is send back to Sofia District Court for ruling on the brought claims. In the present handbook the ruling of Sofia District Court is included with only aim to clarify the subject of the dispute from facts of the case point of view and the ruling of the Supreme Court of Cassation.


� The ruling has entered into force.


� The ruling has entered into force.


� The ruling is revoked with Ruling No 1639 of 16.02.2007 of the Sofia City Court on civil case No 3741/2006. The ruling of Sofia City Court is published in the present handbook for more complete clarification of the subject of the dispute and facts of the case.


� The judgment under Article 1 of the Liability of the State for Damages Caused to Citizens Act is annulled, and the judgment under Article 71 of the Protection against Discrimination Act is rescinded.   


� The judgment has entered into force.


� The judgment is final 


� The judgment is final 


� Editor’s note: In relation to claims’ generic jurisdiction under Article 74, para. 2 of the Protection against Discrimination Act see Ordinance No. 25 of 04.06.2009 on case No. 23/2009, Five-member combined panel of the Supreme Court of Cassation and the Supreme Administrative Court, Ordinance No. 45 of 17.09.2009 on civil case No. 33/2009, Five-member combined panel of the Supreme Court of Cassation and the Supreme Administrative Court, Ordinance No.22 of 01.04.2010 on administrative case No.10/2010, Five-member panel of the Supreme Administrative Court, Judgment No. 3226 of 11.03.2010 on administrative case No.12826/2009, Seventh Panel of the Supreme Administrative Court, Judgment No.1777 of 11.02.2010 on administrative case No.15068/2009., Five-member panel of the Supreme Administrative Court, Judgment No. 9220 of 01.07.2010 on administrative case No. 2329/2010, Seventh Panel of the Supreme Administrative Court. 





� The Judgment has been altered – see Judgment No.34 of 18.03.2010 on civil case No.39/2010 of Gabrovo District Court. 


� Editor’s note: In terms of compensation amounts, see Judgment of 22.04.1997 on case C-180/95 of the European Court of Justice: „24. In this regard, it must be pointed out first of all that, even though the Directive does not impose a specific sanction on the Member States, nevertheless Article 6 obliges them to adopt measures which are sufficiently effective for achieving the aim of the Directive and to ensure that those measures may be effectively relied on before the national courts by the persons concerned (Case 14/83 Von Colson and Kamann v Land Nordrhein-Westfalen [1984] ECR 1891, paragraph 18). 25. Moreover, the Directive requires that, if a Member State chooses to penalize breach of the prohibition of discrimination by the award of compensation, that compensation must be such as to guarantee real and effective judicial protection, have a real deterrent effect on the employer and must in any event be adequate in relation to the damage sustained. Purely nominal compensation would not satisfy the requirements of an effective transposition of the Directive (Von Colson and Kamann, paragraphs 23 and 24).”





� The Judgment has entered into force - see Judgment No.4540 of 08.04.2010 on administrative case No.7517/2009 of the Supreme Administrative Court.


� The Judgment has entered into force.


� Judgment No.327 of 03.08.2010 on penal case No. 265/2010 of the Supreme Court of Cassation overturned the judgment and the case was returned for new hearing by the appellate court.
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