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There is one basic principle to be clarified in order to really understand where to put hate crimes or despicable motives in Belgian criminal law. 

When several criminal offences are committed at the same time or within the same time span needed to commit them, the penalty imposed will always be the heaviest one. This means that several penalties are not added up. The heavier penalty absorbs the smaller one. 

As a result, battery with racist motives was hardly ever handled as two coinciding criminal offences. Prosecuting for injury alone (a maximum penalty of 5 years) based on a medical certificate was much easier for the prosecutors than taking the offender’s motive into consideration. The penalty for the reprehensible motive, here racism (a maximum penalty of 1 year), would be absorbed by the penalty for injury anyway. 

The “first” anti-racism law of 30 July 1981

This law attached a penalty to a numbers of actions; mainly inciting racism, violence or discrimination against a person or a group because of “racial” characteristics. Discrimination at work, or when providing goods or services was illegal as well (hotel and catering industry, house renting,…). 

During the early years of the Centre’s existence (around 1993), racial discriminations were often almost naïve (explicitly stating “foreigners not wanted” in advert for a rental property), very explicit (“foreigners not welcome” on an invitation for a ball), extremely abusive (“go back to where you came from”), but they had one thing in common: they were purely verbal. People didn’t come to fights. It was abusive, but at least there were no injured. And so the incitement in the law was enough to punish.
For instance an important result of the antiracism act was the condemnation of 3 organizations linked to an extreme right party, formally called Vlaams Blok. Several other condemnations concerned verbal violence, refusal of renting houses, refusing of entry to a dancing and so on. But not once the Centre could win a case where the labor market was involved. For racism you have prove the special intention of the perpetrator and this is not always easy to do.

This changed at the end of the nineteen nineties: someone has troubles in a dancing’s car park without a definite reason, but the insults while beating him up were clear ; an offender just beat up every coloured person he met without giving a reason ; a man was beaten up in the presence of his wife during a walk on the beach, the offender stated that his only motive was racism because he did not like black people. Hugh troubles happened after a football match with hooliganism and of which the investigation clearly showed that people had arranged by email to go and look for supporters of the other team because of their origin and that this origin was a reason for beating them up. 

As time went on, legal provisions of “inciting” became more insufficient to face such situations. If this evolution didn’t stop, there would be a risk that the anti-racism law might have to be adjusted.  Although the inciting is still very important for a new situation: hate speech on internet.
In addition to this act, since March 23th 1995, the Belgian parliament voted special dispositions to condemn the denial, minimization, justification or approval of the Holocaust perpetrated during the Second World War by the German national-socialist regime. The minimization has to be substantial. The Constitutional Court rejected the demand for annulment introduces by a well known revisionist and decided that this act was not in contradiction with the freedom of speech.
There were fewer condemnations for negationism, but the cases were very serious. So we obtained condemnation of two brothers and their organization who were sending books to libraries and schools. VHO is still active on the internet. 

A stream of reforms

In 1999 it became necessary to not only deal with racial discrimination, but also discrimination on grounds of sexual orientation, disability, illness, and so on. 

The law of 1981 should be completed with these other motives for discrimination. The most discriminating behaviour, the hate crime on grounds of the victim’s characteristics, had to be dealt with in a severe way. 
This suggestion coincided with two European anti-discrimination directives (43 and 78) of the year 2000. With these two directives in mind, the Belgian legislator adjusted his bill and provided increased penalties for the hate offences or criminal offences because of despicable motives. The law of 25 February 2003 included a number of articles added to the Code of Criminal Law. This means that society cannot tolerate those crimes and the punishment is a matter of collective interest and not a problem of one individual victim.
This law was partially cancelled  by the Constitutional Court but the articles about increased penalties remained untouched and passed the constitutional test. The request for overruling was formulated by members of an extreme right party and they couldn’t understand why it was more despicable to beat up a person with a different skin colour, this colour being the motivation for the battery. They felt discriminated because their perpetrator would have a lesser penalty.
When the Minister in charge of elaborating the new antidiscrimination legislation makes his first proposals, he deleted nearly all the criminal offences of the law of 1981. Only the ‘incitement’ was left over. The Centre recommended strongly to maintain almost all the offences even with small adaptations to avoid problems with our Belgian Constitutional Court. Our motivation was also inspired by the future framework decision against racism. Experience learned us that it is better to avoid as much as possible consecutive changes of this kind of laws if you want to safe the “acquis”.

Government and Parliament had to start their job again which led to the laws of 10 May 2007. Articles concerning increased penalties remained almost unchanged. They were just adapted to the list of discrimination grounds and completed with articles concerning damage on properties.
Construction of the system

The judge IS ABLE TO, but doesn’t have to, pronounce an increased penalty. It depends on the type of criminal offence and can go from doubling the lowest penalty  to increasing the pronounced imprisonment by two years. Judges don’t like systematic increasing.
Possible motives are: hate, disapproval, hostility against a person because of his race, skin colour, origin, national or ethnic descendance, nationality, sex, sexual orientation, marital status, birth, age, money, religion or ideology, current or future state of health, disability, language, political beliefs, union beliefs, physical/genetic characteristics or social class.

This despicable motive doesn’t have to be the ONLY ONE, it can be one of the motives. But of course, it has to exist and search for and proved.
For example, a disabled person that is attacked, is insufficient to take increased penalties into account; he would have to be attacked BECAUSE OF his disability. A few weeks ago this was confirmed once again by the Constitutional Court: a special intention has to be proved. 

The burden of proof hasn’t got any easier, but the penalty can be increased once the moral element is proved. It should be pointed out that some offenders don’t shy away from clearly admitting their motivation. In other cases the proof can depend on the context (f.e. some kind of music concerts); the group of friends, previous penalties, contents of the personal computer, dress code,…
Criminal offences that can be taken into account

· Rape 

· Deliberately killing and deliberately inflicting bodily harm 

· Not helping people in fysical danger, without being endangered yourself
· Imprisonment, foltering and home violation
· Stalking 

· Desecration of graves 

· Arson 

· Destroying buildings and works of art 

· Destroying or damaging personal property 

· Graffiti and damaging real property f.e. graffiti on a synagogue
A criminal law is not enough

Collaboration with several services in contact with potential victims is essential, but also trainings for police officers and judges to increase their awareness for this kind of situations. The Centre is organizing, in collaboration with the Ministry of Internal Affairs, those trainings for policeman since years. Together with the advocate generals of Belgium we worked out guidelines for policemen. When they write down their report they have to mention on a special place if racism or homophobia is involved. This special mention exists only for three offences, the third one is marital violence.
In practice

Several conclusions can be drawn: 

1. Since the introduction of increased penalties, the former “inciting” is hardly ever used, except for messages of hate on the internet or during football games.
2. Offenders are often very young and don’t try to hide their motives. And if they do, the context makes it very clear. 

3. Most incidents concern injuries or graffiti on real property. 

4. Racism and sexual orientation are the most common motives. In five years the Centre introduced 40 files, 4 concerned homophobia and all the other racism.
5. The judges are familiar with the construction and use it quite “easily”

6. The prosecutors react very positively when we ask their attention for the motif, even in cases we don’t interfere.

The future…

The Council framework decision of 28 November 2008 on combating certain forms and expressions of racism and xenophobia by means of criminal law will certainly influence the Belgian law. If our legislation on incitement and aggravating circumstances seems being a respectful reflection of the framework decision, some articles has to be adapted.
1

